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Overview of Webinar Topics
1. “Free Speech” in the Workplace

2. The Intersection of Labor Law & Constitutional Rights

3. Social Justice Movements

4. Best Practices



“Free Speech” In The Workplace



When Is Employee Speech Protected?
Title VII of the Civil Rights Act of 1964

First Amendment Freedom of Speech 

State Law

National Labor Relations Act



Title VII Of The Civil Rights Act
Prohibits discrimination or harassment on the 
basis of race, color, national origin, religion and 
sex. 

Under Title VII, employers have a duty to ensure 
their work environment is free from 
discrimination, harassment and intimidation 
based upon a protected category.  

Employers are required to take action to when 
necessary to eliminate or redress employee 
harassment. 



First Amendment Free Speech
 Private Employer:

◦ 1st Amendment DOES NOT apply to private employers

◦ Employers have latitude to regulate conduct (inside and outside of 
work) that violates its policies (e.g., discrimination, dress code, 
solicitation, etc.) so long as they are consistently applied

◦ Employers have the right to expect their employees perform the 
duties for which they were hired during work time (e.g. do not have 
to allow employees work time to protest social movements)

◦ Be careful About Off-Clock, Off-Premises Lawful Activities



First Amendment Free Speech
 Public Employer (federal, state or local government):

◦ 1st Amendment Freedom of Speech on Matters “of a Public Concern”

◦ Balance the state employer’s interest in a disruption free workplace and the 
citizen’s ability to speak on matters of public importance

 Applies to a number of different forms of expression (e.g. written works, online 
posts, art, political yard signs, handing out flyers, clothing, symbolic speech such 
as burning a flag, the right not to speak, donations of money to political 
campaigns.)

 Content of Speech may lose protection of the law (e.g. threats of violence, 
speech that may provoke violence (FIRE in a movie theater) child pornography, 
defamatory speech, etc)



Can States Regulate Social Media Platforms?
 NetChoice, L.L.C. v. Paxton, No. 21-51178, 2022 WL 

4285917 (5th Cir. Sept. 16, 2022). 

 Texas law prohibited a social media platform from:

◦ “censor[ing] a user, a user’s expression, or a user’s 
ability to receive the expression of another person 
based on: (1) the viewpoint of the user or another 
person; (2) the viewpoint represented in the user’s 
expression or another person’s expression; or (3) a 
user’s geographic location in this state or any part of 
this state.” 

 NetChocie argued (in both cases) social media platforms 
(like newspapers) exercise free speech by deciding what 
to print or not. 

 5th Circuit held social media platforms do not “have a 
freewheeling First Amendment right to censor what 
people say.”

 NetChoice, L.L.C. v. Att’y Gen., Fla., 2022 WL 1613291 
(11th Cir. May 23, 2022). 

 Florida law prohibited a social media platform from:

◦ “deplatforming” candidates for political office;
◦ Prioritizing or deprioritizing candidate related posts or 

messages;
◦ Censoring “journalistic enterprises” based on content.

 Florida (and Texas) both argued social media platforms 
were more akin to common carrier (railroads, electricity 
providers) with no editorial discretion for the services 
provided. 

 11th Circuit held social media platforms "decisions about 
whether, to what extent, and in what manner to 
disseminate third-party-created content to the public," 
constitutes in "editorial judgments protected by the First 
Amendment."



Beware State Law
 States criminalizing interference with an employee’s political activity or lawful conduct:

◦ California, Colorado, Louisiana, Minnesota, Missouri, Nebraska, Nevada, South Carolina, and 
West Virginia

 States prohibiting discrimination against employees based on party membership or their 
electoral activities:

◦ Connecticut, the District of Columbia, Illinois, Iowa, Louisiana, New York, Puerto Rico, and 
Washington

 States protecting individuals for signing petitions and making campaign contributions:

◦ Arizona, Georgia, Iowa, Louisiana, Massachusetts, Minnesota, Missouri, Ohio, Oregon, and 
Washington



Hypothetical
Bruno works for Madrigal Inc. selling realistic, animatronic toy
rats across the United States. Bruno is an avid animal rights
activist who eventually comes to believe Madrigal’s products
are doing more harm than good for the public perception of
animals everywhere, but especially rats.



Hypothetical
1. One day, Bruno tweets out the following:

2. What action(s) can Madrigal Inc. take in response to Bruno’s 
tweet? 



The Intersection Of Labor Law 
& Constitutional Rights



National Labor Relations Act
 The NLRA applies to almost all employees of almost all private employers, 

regardless of whether they are unionized 
◦ Limited exception for supervisors, managerial employees, and independent 

contractors

◦ Applies to employers engaged in certain thresholds of interstate commerce

 The NLRA is enforced by the National Labor Relations Board

 Implicates constitutional rights of both employees and employers in significant 
ways



Section 7 Rights Under The NLRA
Employees shall have the right to:

• Self-organization;

• Form, join, or assist labor organizations;

• Bargain collectively through representatives of their own choosing;

• Engage in concerted activity for the purpose of mutual aid and protection; 
and

• Refrain from such activities.



Protected Concerted Activity (PCA)
 Protected:

◦ Must be related to the terms and conditions of employment

◦ For example:

• Protesting to improve working conditions

• Criticizing working conditions 

• Discussing wage rates, bonuses, or employment benefits with other employees

• Complaining about favoritism, specific managers, or policies

 Concerted:

◦ Usually involves two or more employees acting together to improve their conditions 
of employment

◦ Also could involve a single employee who is raising concerns on behalf 
of others (e.g. a safety concern)



When Is Employee Speech PCA?
Eastex, Inc. v. NLRB, 437 U.S. 556 (1978): Section 7 of the NLRA protects employees who 
act:

• “in support of employees of employers other than their own,” or 

• to “improve their lot as employees through channels outside the immediate 
employee-employer relationship.” 

NLRB General Counsel Memorandum 08-10: Unfair Labor Practice Charges Involving 
Political Advocacy (July 22, 2008): Political advocacy is protected when:

1. the subject of that advocacy has a direct nexus to employee working 
conditions; and

2. Specific means employed in the advocacy does not render it unprotected.



When Is Employee Speech PCA?
 Home Depot, Inc., NLRB Case No. 18-CA-273796 (June 10, 2022)

◦ GC alleged that Home Depot’s dress code policy violated the NLRA

• The policy stated that the apron “is not an appropriate place to promote or display 
religious beliefs, causes or political messages unrelated to workplace matters” 

◦ Employees sought to display BLM/Black Lives Matter buttons on their aprons, which 
Home Depot prohibited based on its policy

◦ ALJ found that Home Depot’s policy did not violate the NLRA

• The employee’s activities were not concerted

• Even if the activities were concerted, there was no nexus to the workplace or 
employee efforts to improve their work conditions, as required by Eastex



Employers’ Free Speech Rights
FDRLST Media, LLC v. NLRB (3rd Circuit 2022):  Third Circuit held that the employer, The 
Federalist, a right-leaning internet magazine that publishes commentary of cultural, political, 
and religious issues, including labor issues, did not violate the NLRA by posting this tweet:



Employers’ Free Speech Rights
• Section 8(a)(1) of the National Labor Relations Act (NLRA) prohibits employers from engaging 

in practices that “interfere with, restrain, or coerce employees in the exercise” of their 
protected rights to organize, collectively bargain, or engage in other union activity.

• An employer is not barred from communicating its views on unions—even anti-union views—
to its employees, but cannot threaten employees with reprisals or promise them benefits in 
relation to unionization. 

• A prohibited threat is a statement that warns of adverse consequences in a way that “would 
tend to coerce a reasonable employee” not to exercise their rights under the NLRA.



Hypothetical
1. What if Bruno’s tweet actually said this:

2. What action(s) can Madrigal Inc. take in response to Bruno’s tweet? 



Social Justice Movements



What Is Social Justice?
 Generally, social justice is a movement 

addressed at ensuring equal treatment 
and distribution of opportunities, rights, 
and responsibility despite differences in 
characteristics, physical traits, beliefs, 
etc.
◦ E.g., #MeToo, Black Lives Matter, 

LGBTQ+ Rights, Climate Strike



Social Justice - On Duty Conduct
 Generally, employers may enforce their internal workplace policies (e.g., 

Dress Code, Solicitation, etc.) so long as the policies are consistently 

applied. 

 Employers have the right to expect that during work time, employees are 

performing the job duties for which the employees were hired. 

 Employers have a legal obligation to provide safe workplaces.



Social Justice - Off Duty Conduct
 Should an employer take action against an employee based 

on the employee’s off duty conduct (e.g., 
attending/participating in protests)? 
 Factors to consider: 

◦ Extent/nature of the activity 

◦ Private company or government employer 

◦ CBA (union or nonunion employee) 

◦ NLRA  

◦ Employment contract or at-will 

◦ State law (legal off-duty conduct laws)



Hypothetical
Bruno then disappears mysteriously and is eventually terminated for
job abandonment (he went on a sabbatical and didn’t tell anyone).
Bruno’s tweet and stories about his mysterious disappearance go viral
and eventually become a social and political movement in favor of
animal rights using the popular catch phrase “We Don’t Talk About
Bruno!”

Luisa is employed by a veterinary office in another state and has no 
connection to Madrigal Inc. or Bruno.  She tweets “We Don’t Talk 
About Bruno!” during work and refuses to appear for work in anything 
other than “We Don’t Talk About Bruno!” apparel. 

What actions can Madrigal, Inc. take in response to Louisa’s conduct?



Social Justice – Messaging on Clothing/Accessories
 Frith v. Whole Foods Mkt., Inc., 38 F.4th 263 (1st Cir. 2022)

◦ Putative class action alleging racial discrimination and retaliation for the 
employer’s enforcement of discipline for wearing “Black Lives Matter” 
attire during work. District court granted the employer’s motion to 
dismiss partly because the allegations did not establish the employer 
“would have treated any individual plaintiff differently if that plaintiff 
were of a different race.”

◦ Plaintiffs appealed to the First Circuit Court of Appeals, which affirmed 
the dismissal in favor of the employer, but for different reasons. 

 Court found, in part, that the employer’s actions did not constitute a Title 
VII violation because Title VII does not protect free speech in a private 
workplace. 



Social Justice – Messaging on Clothing/Accessories
 Amalgamated Transit Union Loc. 85 v. Port Auth. of Allegheny 

Cnty., 39 F.4th 95 (3d Cir. 2022)

◦ Third Circuit enjoined the employer’s ban on face masks with 
political messaging, including “Black Lives Matter” and “Thin 
Blue Line” masks.

◦ Court found that the public employer had not justified the 
prohibition of employee speech on a “wide array of social 
issue[s] and political speech in which . . . employees have long 
engaged without causing disruption.” 



Social Justice – Employer and Employee 
Reactions to Dobbs Decision
 Overview of Dobbs v. Jackson Women’s Health Org. (U.S. 

June 24, 2022).

 Basics on Abortion-Related Employment Benefits

◦ Self-Insured vs. Fully-Insured Health Plans and Effect of 
ERISA.

◦ Ability to Cover & Exclude Abortion Benefits

◦ Ability to Cover Travel Benefits for Abortion Services



Social Justice – Employer and Employee 
Reactions to Dobbs Decision
 How should Employers React to Employee Expression of Opinions on Dobbs and Related 

Employer Health Plan Decisions?

 Similar to how employers address employee speech and conduct regarding other social justice 
issues. For example: 

◦ Consider state laws regarding legal activities that take place outside of work. Ensure 
policies are not restricting any legal off-duty work activities.

◦ Clearly communicate anti-discrimination/harassment policies and provide examples of 
harassment (e.g., outside the office, jokes, comments on current events, texts, social 
media).

◦ Make sure the dress code policy is clear and well-communicated.

◦ Consider protected concerted activity under the NLRA.

◦ Reiterate to employees that any opinions they share on social media should make clear 
that they are not made on behalf of the company.



Best Practices



Best Practices
 Determine the following:

◦ Private or Public Employer?

◦ Applicable State Law?

◦ Union or Non-Union?

◦ Applicable Policies and Procedures?



Best Practices
 Clearly communicate policies prohibiting the use 

of company technology and Internet to 
discriminate against or harass coworkers, and 
clarify that employees have no reasonable 
expectation of privacy in company computers and 
work email accounts.

 Encourage employees to report complaints of 
discrimination and harassment.



Best Practices
 Train managers and supervisors on laws 

regarding protected speech and activity, and the 
relationship between political activity and 
protected concerted activity under the NLRA.

 Train all employees regarding unconscious bias 
and the importance of maintaining a respectful 
and inclusive work environment.



Best Practices
 For public employers:

◦ Add carveouts to the social media policies that 
allow for constitutionally protected speech to 
the extent consistent with the First 
Amendment. 
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Recent 
Developments 
with the NLRB 
and Unionization 
in the U.S.

Daniel V. Johns



Labor Law Changes Amid Labor Shortages
ENFORCEMENT ISSUES TO WATCH



Enforcement Issues to Watch
1. Ban on Captive Audience Meetings

2. Independent Contractor Misclassification

3. Joint Employer Rule

4. Increased Use of Section 10(j) Injunctions

5. Standard for Assessing Legality of Work Rules

6. Enhanced Remedies for ULPs and “Full Remedies” in Settlements



NLRB Background



Current Board Members

Name Initially Appointed By Current Term Expires

Lauren McFerran (Chair) President Obama December 2024

John Ring President Trump December 2022

Marvin Kaplan President Trump August 2025

Gwynne Wilcox President Biden August 2023

David Prouty President Biden August 2026



Meet the GC:  Jennifer Abruzzo
 Nominated by President Biden in February 2021

 Confirmed by Senate in July 2021

 Worked at NLRB in various roles for over two decades

 Has also worked for CWA

 Former Acting GC, Peter Sung Ohr, will remain in the 
Office of the General Counsel as Deputy General Counsel



Increase in Petitions and ULPs
 During the first six months of Fiscal Year 2022 (October 1 

– March 31):
 Union representation petition filings have increased 57% — up 

to 1,174 from 748 during the first half of FY2021

 Unfair labor practice charges have increased 14% — from 7,255 
to 8,254

 President Biden’s proposed FY2023 budget provides for a 16% 
increase in funding for the NLRB, after 9 years of flat funding



Issues Fueling Organizing
 COVID-19 and social justice issues created a perfect storm for concerted action and 

organizing by employees

 Employee dissatisfaction due to labor shortages also playing role

 Social media plays a significant role in current organizing tactics

 At-risk industries coming out of the pandemic

 Manufacturing and warehouses

 Retail

 Hotels

 Tech companies (delivery services)

 Restaurant and related food industry

 Health care





Ban on Captive Audience Meetings?



Ban on Captive Audience Meetings?
 Section 8(c) of the NLRA: The expression of any views, argument, or opinion is not 

an unfair labor practice, provided that such expression contains no threat of reprisal 
or force or promise of benefit

 The US Supreme Court has recognized that Section 8(c) protects an employer’s First 
Amendment right to free speech (NLRB v. Gissel Packing Co., 395 U.S. 575, 617 
(1969))

 Since 1948, the Board has recognized the right of employers to hold captive 
audience meetings, which are mandatory meetings of employees during working 
time (Babcock & Wilcox Co., 77 NLRB 577 (1948))



Ban on Captive Audience Meetings?
 GC Memo 22-04: The Right to Refrain from Captive Audience and other Mandatory 

Meetings

 GC Abruzzo states her intention to urge the Board to find that captive audience 
meetings be found to be unlawful

“To ensure that employees are not held captive to employer 
speech about their union or protected activity, I will propose 
the Board adopt sensible assurances that an employer must convey 
to employees in order to make clear that their attendance is 
truly voluntary. Such an approach will appropriately protect 
employers’ free-speech rights to express views, arguments, or 
opinions concerning the employees’ exercise of Section 7 activity 
without unduly infringing on the Section 7 rights of employees to 
refrain, or not, from listening to such expressions.”



And Also. . . .
 The NLRB GC asked the Board to reinstate the Joy Silk standard.

 This standard would allow employees to become organized on the basis 
of card check alone.

 The burden would be on the employer to establish a good faith doubt as 
to the union’s majority status when confronted with cards.  If the 
employer cannot do so, then the union would be certified without an 
election.

 The Joy Silk standard has not been the law since at least 1969.



Independent Contractor Misclassification



Independent Contractor Misclassification
 In SuperShuttle DFW, Inc., No. 16-RC-010963 (Jan. 25, 2019), the 

Board overturned an Obama-era standard (FedEx Home Delivery, 
361 NLRB 610 (2014)) for deciding whether workers are 
independent contractors or employees

 The Board determined that, over time, its focus had shifted the 
emphasis of its 10-factor common law of agency test from 
control to whether workers had significant entrepreneurial 
opportunity for gain or loss

 Focus on entrepreneurial opportunity is a more employer-
friendly standard



Independent Contractor Misclassification
 In GC Memo 21-04: Mandatory Submissions to Advice, GC Abruzzo signaled her 

intention to focus on cases in which workers are misclassified as independent 
contractors

 In GC Memo 22-03, GC Abruzzo announced that the NLRB will establish partnerships 
with IRS, DOJ’s Antitrust Division, and FTC to address unfair methods of competition 
that undermine workers’ rights, including independent contractor misclassification

 Earlier this year, NLRB and DOL signed MOU to coordinate investigations and facilitate 
information-sharing among the two agencies on various issues, including 
misclassification

 Earlier this year, the Board accepted amicus briefs in The Atlantic Opera, Inc., No. 10-
RC-276292, addressing whether the Board should reconsider its standard in 
SuperShuttle DFW for determining the status of workers



Joint Employer Rule



Joint Employment
 In Browning-Ferris, a 2015 NLRB decision, the NLRB departed from precedent 

and established a new test for joint employment.

 The Browning-Ferris test allowed for a finding of joint employment based 
solely upon the right to exercise control over the terms and conditions of 
employment for a group of workers, even if not exercised.

 The Trump Board attempted to overturn Browning-Ferris and eventually 
issued a rule requiring that a putative joint employer possess and exercise 
“direct and immediate” control over one or more essential terms and 
conditions of employment.



Joint Employment
 On September 6, 2022, the NRB released a Notice or Proposed Rulemaking that 

would rescind and replace the Trump Board Rule on Joint Employment.

 Under the newly proposed rule, two or more entities would be considered joint 
employers if they “share or codetermine” essential terms or conditions of 
employment, even if one of the employers exercises only “indirect” control.

 The proposed rule would also expand the list of essential terms and conditions of 
employment.

 Joint employment findings may result in companies that do not directly employ 
workers being brought into both representation and unfair labor practice cases.



Increased Use of Section 10(j) Injunctions



Section 10(j) Injunctions
 GC Memo 21-05:  Utilization of Section 10(j) Proceedings

 Section 10(j) of the NLRA authorizes the NLRB to seek temporary 
injunctions against employers and unions in federal district courts to 
stop unfair labor practices while the case is being litigated before 
administrative law judges and the Board
 Standard of review in district court is extremely deferential to the 

Board

 “During my tenure as General Counsel, I intend to aggressively seek 
Section 10(j) relief where necessary to preserve the status quo and 
the efficacy of final Board orders.”



Section 10(j) Injunctions
 Union organizing at Amazon in New York

 Union filed petition for representation in December 2020

 Shortly before the scheduled election, Region 29 sought injunction 
against Amazon on March 17, 2022 in Eastern District of New York, 
to reinstate an employee who was discharged two years earlier for 
calling a female coworker a “gutter bitch,” “crackhead,” “crack ho,” 
and “ignorant and stupid,” and telling her to “go light that [crack] 
pipe” and to “get off the fentanyl,” all recorded on video

 National Retail Federation called for Congressional investigation of 
GC for the timing of the injunction action



Standard for Assessing Legality of Work Rules



Standard for Assessing Legality of Work Rules
 In 2017, the Board established the current standard for analyzing 

the lawfulness of employer work rules in Boeing Co., 365 NLRB 
No. 154 (2017), later refined in GC Memo 18-04 and LA Specialty 
Produce Co., 368 NLRB No. 93 (2019)

 Boeing and GC Memo 18-04 identified three categories of work 
rules:
 Rules that are generally lawful to maintain

 Rules warranting individualized scrutiny

 Rules that are unlawful to maintain



Standard for Assessing Legality of Work Rules
 In GC Memo 21-04:  Mandatory Submissions to Advice, GC Abruzzo made 

clear that she intended to urge the Board to reconsider its decision in 
Boeing and LA Specialty Produce

 Earlier this year, the Board announced that it intends to evaluate 
whether the Boeing standard should remain in place, and whether 
the Board should continue to hold that certain categories of work 
rules, such as investigative-confidentiality rules, non-disparagement 
rules, and rules prohibiting outside employment, are always lawful 
to maintain



Remedies



Enhanced Remedies for ULPs
 General Counsel Memo 21-06:  Seeking Full Remedies

 Directs Regions to seek certain remedies from the Board when 
prosecuting unfair labor practices

 In discrimination cases: consequential damages, front pay, and 
back pay

 In organizing ULP cases: union access to bulletin boards, reading 
of Notice to Employees, reimbursement of union’s expenses, 
training for management and employees on employee rights

 In failure to bargain cases: mandatory bargaining schedule, 
periodic progress reports, and reimbursement of union’s expenses



“Full Remedies” in Settlements
 General Counsel Memo 21-07:  Full Remedies in Settlement 

Agreements

 No less than 100% of back pay and benefits (with a pledge of 
security)

 Consequential damages
 Front pay and outplacement services in lieu of reinstatement
 Letter of apology
 Sponsor individual whose work authorization expired
 “Absent special circumstances,” refuse any request for non-

admission of liability clause



Letter of Apology (Region 29 – Brooklyn)



Employee 
Mobility and 
Restrictive 
Covenant Issues 

Janice Sued Agresti



Turnover Rates
2019 Turnover Rates  - Average turnover rate: 45.1%
2020 Turnover Rates - Average turnover rate: 57.3%
2021 Turnover Rates - Average turnover rate: 47.2%

Source: https://www.award.co/blog/employee-turnover-rates



2021 Turnover Rate By Industry
Turnover rate by industry: 

Construction: 56.9%

Manufacturing: 39.9%

Trade, Transportation, and Utilities: 54.5%

Information: 38.9%

Financial activities: 28.5%

Professional and Business services: 64.2%

Education and Health services: 37.3%

Leisure and Hospitality: 84.9%

Government: 18%

Looking specifically at voluntary quits, though, 2021 
actually holds the record. A whopping 47.4 million 
people quit their jobs throughout 2021, the highest 
number in years.

Meanwhile, US employers had more positions to fill 
than ever before. 



Non Compete Agreements
Companies have been using non-compete agreements both to prevent employees from joining 
competitors and as a de facto retention tool. 

Prior to the pandemic, there was a slow shift to other types of less restrictive covenants, but the 
labor market certainly begs that companies reconsider their reliance on these non-competes to 
achieve their goals and turn to other options.



Surge
The “Great Resignation” has been generating a surge in restrictive 
covenant litigation across the United States as workers quit their jobs to 
take better-paying openings with competitors, often despite noncompete
agreements, and use their phones or computers, intentionally or not, to 
take confidential information on their way out the door.



Non-Compete Laws and Trade Secret 
Litigation Continue To Proliferate
Further, in 2021, the Biden Administration issued an executive order directing multiple federal 
departments and agencies to take action against the unfair use of non-compete agreements and 
revise guidance on no-poach agreements.

In addition to legislation, courts have continued to call into question the viability of non-
compete and non-solicit agreements given the legislative policy disfavoring employee mobility 
restrictions, and have readily held unenforceable such agreements as overbroad, vague, or 
otherwise invalid.

Further, the sustained shift to remote work compounds the legal obstacles employers face when 
trying to protect trade secrets.

This “new normal” will continue to evolve the legal standards for the protection of work secrets.



Legal Landscape
It’s no secret that courts and state legislatures increasingly disfavor non-competes, and that an 
increasing number of states have been regulating non-competes. This year alone, there were 98 
state bills pending, seven federal bills, and D.C.’s various bills.

A shift has taken place, though, instead of banning non competes, states have been 
implementing wage thresholds:
◦ Washington DC: Prohibits non-competes for anyone other than physicians earning $250,000 

or more, anyone else earning $150,000 or more, casual babysitters, partners in a 
partnership, and government workers.

◦ Oregon: $100,533

◦ Illinois: $75,000

◦ Colorado: $101,250

So between ensuring that agreements comply with unique state laws and meet higher bars of 
reasonableness in court, enforcing non-competes is now more difficult and expensive than ever.



Employer Strategies
With so much movement in the labor market, Employers should consider shifting 
from non-compete agreements to less restrictive (and more likely enforceable) 
agreements, such as customer non-solicit agreements coupled with company 
confidentiality agreements. 

These agreements protect its customers and talents, as well as its business 
secrets, but they still allow employees to move jobs. 

To the extent that an employer is set on using Non-Competes, they should 
consider limiting its use to subsets of employees that would more obviously pose 
harm if they were to join a competitor, like with higher-level executives.



Remote Workforce: Considerations
 One unique consideration is a remote workforce and choice of law provisions in 

restrictive covenants. The use of choice-of-law provisions, which allow a party to 
select a particular state’s law to apply to a contract, has come under attack.

◦ In recent years, several states have enacted statutes prohibiting the enforcement of 
forum-selection and choice-of-law clauses that designate another state’s forum or 
law against their citizens.

◦ Even in the absence of such statutes, courts have continued to find such provisions 
unenforceable where they might conflict with state public policy considerations.



Employer Strategies: The Here and Now
 Employers should seek legal review and advice as to changes in state law that 

may apply, especially if departures and new hires are imminent.

 Employers should review and audit their existing restrictive covenant agreements 
to ensure that signed versions are in secure personnel files or databases for each 
critical employee; determine if the restrictions are enforceable under existing 
state laws and whether any loopholes could limit enforcement—and develop a 
plan for adopting revised agreements, if needed; and include fee-shifting and 
favorable choice-of-venue clauses in such agreements.



Employer Strategies: Departures
 To avoid the misappropriation of confidential information employers should 

have forensic IT analysts ready to immediately begin reviewing an employee’s 
computer activity upon notice of resignation. 

 Consider implementing an ongoing IT monitoring process to flag suspicious 
activity by all employees. 

 Moreover, given the increased number of employees working at home post-
COVID, employers should consider agreements and methods for recovering 
devices and data from employees’ home offices. 



Employer Strategies: New Hires
 Hiring employers — despite their desperation to fill openings during 2022’s 

historically low unemployment rate—should be diligent in reviewing new 
hires’ restrictions and ensuring compliance by the employee, including 
clauses in the new employment contract and absolute prohibitions against 
retaining or using any confidential information from the prior employer.

 Hiring employers, of course, will want to ensure they have a way out of 
representing new hires in litigation should it be discovered that the 
transitioning employee misappropriated trade secrets or engaged in other 
deceptive or improper conduct.



How Companies 
Are And Should 
Be Dealing With 
Labor Shortage 
Issues and the 
“Great 
Recession”
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SO WHAT STRATEGIES ARE THERE TO DEAL WITH THE LABOR 
MARKET?



Make Work More Fulfilling and Sustainable 
Hire and develop great managers – a positive workplace culture starts at 
the top.

Set clear and achievable goals for employees.  Avoid arbitrary benchmarks 
and measuring factors outside the employee’s control.

Consider employee interests, strengths, and input when giving 
assignments.

Be on alert for employee burnout and consider bonus days off as a reward 
for exceptional effort.



Be Competitive
Competition for employees is arguably at an all-time high.  To 
increase your chances of attracting the talent you need, consider:
◦Offering full or partial remote work

◦Offering flexible work days/hours

◦ Stating where career advancement is possible

◦Check your salary and benefits against your peers

◦Describe your diversity and inclusion efforts



Improve the Employer-Employee Relationship
This is a back to basics refresher, but much of the cultural aspects of the 
workplace were interrupted during the pandemic.
◦ Let employees know they have value by providing positive feedback, saying 

thank you, and publically recognizing high achievers 

◦ Improve commination by having regular company meetings, involving 
employees in goal-setting, and maintaining transparency whenever possible

◦ Offer meaningful opportunities to gain career development by setting up 
professional development plans, being clear about advancement 
opportunities and the requirements necessary to advance

◦ Be genuinely open to (and provide opportunities for) employee feedback 



Create Flexible Employment Options
With many in the workforce unable or unwilling to return to in-
person work on a full-time basis, it is time to formalize flexible 
employment options

◦ full or partial remote work

◦ job sharing

◦ flexible working days/hours



Attract Talent From Broader Pools
If you find yourself in a labor crunch, it is time to broaden the pool of 
applicants.  

Consider new forums and methods for advertising job vacancies
◦ Explore advertising on new online and hard-copy platforms

◦ Consider affiliating with community organizations, trade organizations, 
schools, and colleges/universities to advertise vacancies

◦ Reconsider your definitions of “required” and “preferred” qualifications

◦ Advertise remote work/alternative work schedule options



Keep Communications Open (“Boomerang Hires”)
A “boomerang hire” is an employee who leaves a company, but later returns.  

While avoiding employee departures in the difficult labor market is the name of 
the game, there are some pros to keeping the door open:

◦ Boomerang employees are more familiar with the organization’s culture, they 
are a “known commodity” in terms of fit

◦ Boomerang employees are already trained to perform their job, reducing the 
time and cost of onboarding

◦ Boomerang employees may bring new skills and perspective back with them 
when they return



Incentivize Workers With Benefits
Competitive pay and flexible work options

Provide internal transfer opportunities

Clear and consistent communications

Make your employees feel valued

Keep communications open (“Boomerang hires”)

Staff retention strategies

Track and measure results/statistics

Accelerated hiring process



Immigration-
Related Issues 
Coming from the 
Current Labor 
Market

Scott Bettridge



World Disrupted: Impact on Global 
Mobility and Recruitment
Is Immigration Support Helping or Hurting Your Recruiting Efforts?

Recruitment in the current age is tough. 

Workers have struggled, many are re-evaluating career choices and questioning their path forward. More 
than ever, prospective employees are scrutinizing the benefits and company culture that come with a 
potential offer, rather than just the financial compensation.

What role does immigration play within the future of work?

Does someone need immigration permission to undertake the employment in question? Consider how 
immigration can act as an incentive or demonstration of an employer’s commitment to its workforce. 
Employers may find that immigration support can enhance attraction to:

◦ Specific roles

◦ The organization

◦ A job location



Historical Perspective
In the U.S., the support of “green cards” has a long history of use as an employee retention tool. 

FACTS:

◦ Lengthy processing times, a candidate is usually ‘tied’ to the organization for at least two 
years. 

◦ The green card process typically entails three steps and involves two separate government 
entities. (DOL and USCIS)

◦ Processing times for these steps are constantly fluctuating, recently growing longer due to 
the pandemic.

◦ Employers typically take on costs in the region of USD $10,000 - $15,000 for the green card 
process. (Most costs MUST be paid by the sponsoring employer)

◦ Offers a clear path to securing much needed talent for roles based within the U.S.



Using Immigration as a Recruitment Tool
“I have another offer where they are saying they will sponsor the PR process on day one.” 

As a result, it is critical that you have a sound policy detailing the length of time required before your 
organization sponsors the PR process. Day one sponsorship has been rare but changing.

How else can immigration be used to aid recruitment?

There are a variety of work visas typically available, some of higher preference to candidates than 
others.

In the U.S., an H-1B visa is still seen as the ideal for “professional” employment. Immediate 
sponsorship is beneficial, given the lottery system and possibility to apply multiple times before 
success.  

There are indeed situations where an H-1B is the optimal – or only – option, however there are a few 
other work visas available such as L-1s and E-2s.

Strategy is key.  Both will allow work, can be precursors to a successful green card application at a 
later time and both allow for spousal open employment. These visa categories may not encourage 
new hires to an organization but can be attractive for encouraging assignments in the U.S.



Pros…..and Cons…..
Pros:

Great recruitment tool: You can persuade good talent to join your organization by offering immediate PR sponsorship

Makes the overall process easier on your HR organization: There is no need to track time who qualifies for the process and when and allows for a consistent 
policy (which makes L&E attorneys happy)

◦ Pros: 

◦ Functions as a built in talent retention tool

◦ Shows future commitment to the employee both in time and real $s and breeds more loyalty

◦ Avoids any immigration timing issues – sooner you start the PR process, more options you have to extend status

◦ Can draft strong “clawback” agreements to enforce $ payback in the event employee decides to the leave the company once receiving Green Card or 
being in the later stages of the Green Card process

◦ Given the long delays in processing times both from DOL and USCIS, starts the process earlier and avoiding more complications down the road

Cons:

Risking PR sponsorship for individuals who end up not being a good fit for your organization. This means that you can invest time, money and resources into an 
individual who either decides to leave your organization or is terminated for bad performance.

While it is enticing to sponsor from day one, there is a risk of “jumping the gun” on an individual who is not a good fit, which leads us to the final level of analysis.

◦ Does not allow for a trial period to “get to know” the employee so you can sponsor for a future low performer or someone who ends up not being a good 
fit

◦ Costly to sponsor so would need business buy in



Family Support and Comfort
Supporting the family experience supports successful assignments

◦ Immigration is a consideration for meeting the whole family’s satisfaction with relocation. 

◦ All immigration categories allow for partners or spouses to qualify as a dependent, but not all 
allow for spousal employment authorization.  

◦ The ability for a partner to bring in a second income or maintain career progression, should a 
prospective employer support the same, can make an offer more appealing relative to a 
recruit’s other choices.

◦ The ability for a partner or spouse to work may be just the right incentive to recruit an 
employee for a permanent role or international assignment.

◦ With school age children, having LPR status may allow for more options, in-state tuition or 
even scholarships not normally offered to “foreign students.”



Is the U.S. Approach Different?
Why this approach for U.S.-based roles?

All countries are competing for the same top tier of talent.

In most countries, support of permanent residency is seen as a luxury with many organizations 
agreeing to support only established employees, not recent hires. 

The benefits of permanent residency are broadly the same within the U.S. and other countries, 
with the individual becoming free from immigration control once it has been issued. This 
permits the permanent resident employee to work for any employer they choose. They can also 
start their path to gaining citizenship of that country if they wished to do so.

So why the difference in approaches? To secure a green card is to be allowed to settle, and by 
extension to earn a measure of security in a country where the immigration landscape changes 
frequently and unpredictably.



Retaining the BEST Talent
Each organization ultimately wants to keep good talent—retaining those who genuinely 
want to work for them and ensuring that there is a harmonious relationship between 
employer and employee.

While sponsoring right away may get someone in the door, it by no means keeps them 
there. 

It may, therefore, be a better decision in the long run to require that an employee 
demonstrate their capabilities during a set time period of strong performance before 
sponsorship.

The cost is high, it requires internal resources to complete, and the risk of sponsoring an 
individual who may turn out to be a poor fit is a concern. As a result, the decision 
should not be made lightly.
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Danger at Work: America’s 
Workplace Violence Problem –
Anecdotes and Data
WORKPLACE VIOLENCE: OSHA OBLIGATIONS AND BEST STRATEGIES 
FOR PREVENTION



MOBS LOOT RETAIL STORES



WORKPLACE VIOLENCE INCREASING



Workplace Violence Statistics
• Bureau of Justice Statistics recently released an Indicators of Workplace 

Violence report through 2019, the authors offered the following 
summary:

◦ From 1992 to 2019 there were a total of 17,865 workplace homicides, 
this includes an 11% increase in 2014 to 2019

◦ Workplace homicides accounted for 9% of all fatal occupational injuries in 
2019 (454 homicides in the workplace in 2019)

◦ From 2015 to 2019, about 83% of workers killed were in private industry 

◦ From 2015 to 2019 shootings made up 79% of workplace homicides

◦ Majority of workplace homicide victims from 2015-2019 were ages 25-54



Workplace Violence Statistics (cont’d)
◦ On average from 2015 to 2019, 1.3 million nonfatal violent crimes in 

the workplace occurred annually
◦ With regards to the nonfatal violent crimes, female workers suffered 

higher rates of workplace injuries that resulted in days away from 
work than male counterparts.

◦ Notably, strangers committed about 47% of nonfatal workplace 
violence (“strangers” would include those without a work 
relationship, work relationships include customers, clients, 
supervisors, employees and coworkers).  

◦ 25% of nonfatal workplace violence was committed by those with a 
work relationship to the victim. 



Workplace Violence for Retailers
• During 2015 through 2019, 21% of victims in workplace homicides 

worked in sales and related occupations

• Armed offenders were present in about 24% of nonfatal workplace 
violence against workers in retail sales occupations during 2015-
2019 

• 17% of victims in nonfatal workplace violence were private sector 
retail workers 

• Recently, the Department of Labor proposed over $330,000 in 
penalties to a Family Dollar store for exposing employees to 
hazardous conditions associated with workplace violence



Workplace Violence in Healthcare
• During 2015-2019, in medical and mental health occupations 

government workers had higher rates of nonfatal workplace violence 
than private sector.

• Average annual percent of nonfatal violence for government medical 
workers was 18% and for mental health workers 9%; in the private 
sector that rate was 17% for medical workers and 5% for mental health 
workers

• Healthcare workers had the highest percentage of nonfatal workplace 
violence resulting in victim injury (23%) 

• Jim will further discuss Integra Health and healthcare specific legal 
developments



Workplace Violence in Transportation
• During 2015 through 2019, 13.6% of victims in workplace 

homicides worked in transportation

• Similar to retail occupations, armed offenders were present in 24% 
of nonfatal workplace violence against workers in transportation 
occupations 

• The National Institute of Occupational Safety & Health and OSHA 
have published a fact sheet recognizing the dangers of taxi cab 
driving as an occupation and instructing how to prevent robbery 
and violence



Legal Guidance
WORKPLACE VIOLENCE: SHA OBLIGATIONS AND BEST STRATEGIES 
FOR PREVENTION



Current Guidance
• No current specific OSHA standards for workplace violence – OSHA 

would rely primarily on General Duty Clause, Section 5(a)(1) of the OSH 
Act (however, associated standards such as those related to exit routes 
and clear aisles may also be the basis of citation in a workplace violence 
scenario).

• OSHA has developed some enforcement letters and issued guidance for 
different industries, such as Guidelines for Workplace Violence 
Prevention Programs in Night Retail Establishments, Preventing Robbery 
and Violence for Taxi Drivers, Worker Safety in Hospitals, and Guidelines 
for Preventing Workplace Violence of Healthcare and Social Service 
Workers. 

• Workplace violence is a key issue for the current administration.



General Duty Clause, OSH Act 5(a)(1)
• Does the language of the General Duty Clause Provide “fair notice” of legal 

obligations?
• Each employer shall furnish to each of his employees employment and a place of 

employment which are free from recognized hazards that are causing or are likely to 
cause death or serious physical harm to his employees
◦ OSH ACT 5(a)(1), 29 U.S.C. 654(a)(1)

• Elements:
◦ The employer failed to keep the workplace free of a hazard to which employees of 

that employer were exposed;
◦ The hazard was recognized;
◦ The hazard was causing or was likely to cause death or serious physical harm; and
◦ There was a feasible and useful method to correct the hazard.



General Duty Clause, OSH Act 5(a)(1) (cont’d)
• The Act was not intended to impose strict liability on employers. 

Therefore, conditions that are unpreventable do not fall within the 
definition of “hazard” under the General Duty Clause. There must 
be some element of foreseeability for the purpose of prevention

• The general term “workplace violence” does not define a “hazard” 
under the General Duty Clause because it does not identify a 
practice or condition of the employer’s workplace



Integra Health Decision
• “At issue here is whether Integra Health Management, Inc., 

violated this provision by failing to adequately address a workplace 
violence hazard—specifically, the risk of Integra's employees being 
physically assaulted by a client with a history of violent behavior 
during a face-to-face meeting.”

• Integra argued that the Secretary failed to prove a violation 
because it had not established that either Integra or its industry 
recognized the cited hazard and that that the proposed abatement 
would not have materially reduced the hazard.  Furthermore, 
Integra argued that the hazard was beyond the scope of the OSH 
Act



Integra Health Decision (cont’d)
• Recognition: Integra’s own work rules demonstrated it recognized 

the hazard and supervisor interviews helped to confirm that 
notion

• Feasibility: Expert testimony was enough to establish feasibility (it 
did not matter that the expert said “I guess”)

• Jurisdiction issue: The allegation of workplace violence in the 
Integra case was within the scope of the general duty clause

• Commission affirmed the citation



Care One Management, LLC ET AL.
• Recently, in Care One Management, LLC, et al. v. United Healthcare 

Workers East, et al., the Third Circuit revived a portion of a lawsuit 
that had granted summary judgment to SEIU and affiliates

• Court reversed holding that Care One had failed to provide enough 
evidence to attribute unlawful actions to the union

• Jury could conclude that union and affiliate had authorized or 
ratified the alleged vandalism 



Pending Guidance
• Prevention of Workplace Violence in Health Care and 

Social Assistance is listed as “pre rule stage” in spring 
agenda.  Purpose would be a workplace violence standard 
for healthcare and social-service workers. Slated for Small 
Business Regulatory Enforcement Fairness Act review in 
September 2022. 



State Plans 
• Currently 22 states have state OSHA plans. Below is an example of State Plans with 

workplace violence standards:

◦ Cal/OSHA has a workplace violence prevention rule for the healthcare setting along 
with Connecticut, Illinois, Maine, New York, Maryland, New Jersey, Oregon, and 
Washington.

◦ Cal/OSHA has been working on an all industry workplace violence rule.

◦ NY has a public employee workplace violence rule. 12 NYCRR Part 800.6

◦ Washington has the “Late Night Retail Workers Crime Prevention” standard which 
provides specific violence related direction to retail businesses operating between 11 
pm and 6 am.  WAC 296- 832

◦ The New Mexico Environmental Improvement Board issued a regulation (N.M. Admin 
Code 11.5.6) which sets out standards for convenience stores open between 11 pm 
and 5 am. 



OSHA Workplace Violence Inspections
• Source: Co-workers, former employees or non-employees
• Fatality Inspection Data (COVID and Non-COVID)

◦ https://www.osha.gov/fatalities (January 1, 2017 –
Present)

◦ Data shows that majority of inspections related to 
workplace violence did not result in citations

◦ Fatally shot by former employee / robber
• Recently more aggressive workplace violence inspections



OSHA Workplace Violence Inspections (cont’d)

• Inspections generally follow the applicable guidance 
materials

• Recommendations for Workplace Violence Prevention 
Programs

◦ https://www.osha.gov/sites/default/files/publications/o
sha3153.pdf

• Worksite Analysis (Foundation for Workplace Violence 
Program)



OSHA Workplace Violence Inspections (cont’d)
• Representative questions:

◦ Curved mirrors?

◦ Shift changes cover WPV?

◦ Provide self-defense lessons?

◦ Educate employees on neighborhood gang colors?

◦ Parking lot? Lighting?

◦ Prior incidents? Share with employees?

◦ Alarms / alert for entry? 

◦ Physical structure? Safe place for employees? Procedures for handling of cash? 

◦ Services to “walk” employees to vehicles?

◦ Established relationship with local law enforcement? Time period of response?



Prevention Strategies
WORKPLACE VIOLENCE: OSHA OBLIGATIONS AND BEST STRATEGIES 
FOR PREVENTION



Violent Crime is on the rise
• Homicide

◦ 2020 increase of 29%

◦ 2021 increase of 5%

◦ 2022 major cities trending up (Atlanta, Baltimore, Los 
Angeles, Milwaukee*, & Washington D.C. amongst the 
leaders outpacing 2021)

• Violent Crimes (Rape, Sexual Assault, Robbery & Other non-
homicides)

◦ 2022 increasing from 5% - 40% nationally

◦ Not surprising, major cities such as New York, 
Philadelphia, Seattle and Washington D.C. continue to see 
the greatest increase in violent crimes



What are the causes and contributing factors?

Economy

Social/Political

Pandemic 
Hangover

Mental Health

Illegal Drugs

Access to 
Weapons

Defund the 
Police

24/7 News 
Cycle

Domestic 
Terrorism



Traditional Workplace Violence  Considerations
• Despite strong policy & communication plans,  your workplace & 

employees are vulnerable to a wide-range of dynamic events 
including violence.

• Education, communication and preparation are keys to 
preparedness.

• Whether 8 or 800 employees, every company should understand 
their responsibility to provide a reasonably secure environment by 
identifying threats, vulnerabilities and implementing mitigation 
strategies.

• Employees concerned with personal safety and security are no 
longer willing to travel to and from work locations leading to reduced 
hours of operation, closures and loss of revenue.

Violent Crime, 
Commuting & 
Travel Security



Contemporary Workplace Challenges
• Remote and Hybrid Workforces while beneficial have changed the 

landscape of workplace safety and security;
◦ Onboarding new employees (loss of socialization & relationship 

building)

◦ Difficulty in building schedule consistency (who is in the office 
and who does what)

◦ Rotating days off and split schedules

◦ Changes in physical location and facility layout



What can we do?
• Assess physical security and emergency response plans of your workplace and adjust 

for current state of workforce.
• Review policies including harassment, weapons, cybersecurity.
• Incorporate safety and security training into workplace for all employees.

◦ De-escalation
◦ Active Assailant
◦ Commuting Security
◦ Workplace/Office Security
◦ Travel Security
◦ Develop threat assessment teams & procedures
◦ Provide anonymous reporting capabilities and feedback loops
◦ Develop a culture of safety, security and trust



Active Assailant Training
• Employee education. Individual Life Saving Action programs.

• Provide employees with options to take in the face of immediate
threats rather than exercised response such as a fire drill.

• National Programs:

◦ Run, Hide, Fight (taught at Cozen O’Connor offices)

◦ Standard Response Protocol (SRP)

◦ CRASE – Civilian Response to Active Shooter Events

◦ Avoid, Deny, Defend



Verbal De-escalation Training
• Lower the Temperature

• Reduce Intensity of situation

• Recognize signs of escalation

• Create distance

• Safely disengage and remove yourself from the situation

• Seek assistance



Safety and Security Awareness Training
• Commuting to and from work considerations

◦ Walking
◦ Public Transportation
◦ Commuting
◦ Parking Facilities

• Office Security
◦ Threat awareness
◦ Communication
◦ Workplace Violence Considerations

• Travel 
◦ Planes, Trains & Automobiles
◦ Dining Out
◦ Hotels
◦ Social Engineering
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Remote Work Related Wage 
and Hour Issues



Working From Home – Past and Present



Pre-COVID-19 Remote Workforce
• 5 million employees (3.6% of the U.S. employee workforce) worked at home 

half-time or more 
[Global Workplace Analytics’ analysis of 2018 American Community Service (ACS) data]

• 43% of employees worked remotely with some frequency
[Gallup State of the American Workplace 2016]

• 56% of employees had a job where at least some of what they do could be 
done remotely 
[Global Workplace Analytics]



Today’s Remote Workforce
• Growing trends show that many companies have 

and will continue to allow employees to work from 
home.

o Companies like Twitter, Square, Facebook, and 
Shopify have announced plans to allow some 
employees to telework permanently  

• Studies estimate that 37% of jobs in the US can be 
performed entirely at home.

• Many employees may request to continue working 
from home as reasonable accommodations or out of 
fear of infection.

According to a 
recent McKinsey 

& Company 
report, 58% of 
the workforce 

reports working 
from home at 

least one day per 
week.



Exempt/Non-Exempt Pay Issues



Exempt/Non-Exempt Issues
Exempt employees 

• Are entitled to their full salary when they work any work during a week even if they do not work 
the entire week because the employer failed to provide work.

• Reduction of pay: An employer can reduce an exempt employee’s pay provided the reduction does 
not take the employee below the minimum salary level threshold for the exemption ($35,568).

• Exempt employees:

◦ Perform “exempt” duties

◦ Exercise discretion and independent judgment

◦ Paid on salary

◦ Paid for job results, not actual working time

◦ Managerial, Administrative, Professional, Computer software professionals, Certain salespeople

◦ Use caution when classifying employees as exempt



Exempt/Non-Exempt Issues – (cont’d)
Non-Exempt Employees
• No exceptions to the Fair Labor Standards Act 

(FLSA) just because employee works remotely –
must be paid for all hours worked.

• Record Keeping: must accurately record all hours 
worked.

• Risk of liability for unapproved overtime, even if 
the employer’s policy forbids overtime without 
permission.



Payment of Non-Exempt Remote Workers
• Ways to help ensure that non-exempt employees who are working from 

home are adequately tracking and reporting their time:

◦ Implement process to record work time, including time that was 
unscheduled – honor system or electronic tracking.

◦ Create and communicate clear policies regarding tracking and reporting 
hours worked, and prohibiting “off-the-clock” work.

◦ Require written records of compliance with break and meal periods.

◦ Train supervisors and managers on effectively managing non-exempt 
remote employees.



Reimbursement for Expenses

California and some other states require reimbursement for reasonable 
expenses, which may include:

• utilities such as internet and electricity.

• cell phone usage

• office supplies



Independent Contractors
DOL PROPOSED RULE



Current Rule: Economic Realities Test
• The extent to which the services rendered are an integral part of the 

principal's business.

• The permanency of the relationship.

• The amount of the alleged contractor's investment in facilities and equipment.

• The nature and degree of control by the principal.

• The alleged contractor's opportunities for profit and loss.

• The amount of initiative, judgment, or foresight in open market competition 
with others required for the success of the claimed independent contractor.

• The degree of independent business organization and operation.



Proposed Rule: Totality of the Circumstances
No one factor carries greater weight:

1. The “opportunity for profit or loss depending on managerial skill”; 

2. “investments by the worker and the employer”

3. “degree of permanence of the work relationship”

4. “nature and degree of control,” including “whether the employer uses technological means of 
supervision (such as by means of a device or electronically), reserves the right to supervise or 
discipline workers, or places demands on workers’ time that do not allow them to work for 
others or work when they choose”

5. the “extent to which the work performed is an integral part of the employer’s business”; and

6. the “skill and initiative” of workers, referring to whether a worker uses specialized skills brought 
to the job or is “dependent on training from the employer to perform the work.”



Impact of State and Local Wage and Hour Laws



Your Employees Are Being Solicited to Sue



Why Do We Care About State Law?
• Federal law does not preempt state or local wage and hours laws. 

• States and municipalities have increased efforts to regulate wages 
and hours.

• State laws may provide more significant damages for workers.

• Class actions may be easier to pursue under state law.



Differences Between State Law and FLSA
• Many states have minimum wage rates higher than federal

◦ At least 32 states/territories have higher minimum wage than 
$7.25 federal rate.

New York $14.20 statewide (locations and industries may differ) 
as of December 31, 2022

New Jersey $14.13 as of January 1, 2013

Delaware $11.75 as of January 1, 2013

Florida $11.00 (increases to $12.00 as of 
September 30, 2023)

Illinois $13.00 as of January 1, 2023

Colorado $13.65 as of January 1, 2023

California $15.50 as of January 1, 2023



Differences Between State Law and FLSA
• States requiring overtime pay after working a certain number of hours 

per day.

◦ Colorado – after 12 hours in a day

◦ California – after 8 hours in a day.  2x rate of pay for more than 12 
hours in a day, and for all hours worked in excess of 8 on the seventh 
consecutive day of work in a workweek.

• Differing Exemptions for CBAs

• Regular rate calculations may differ

• Overtime pay requirements may differ by industry



Non-Exempt Employees
• Meal and Rest Breaks

◦ FLSA – no requirement

◦ At least 25 states have at least some meal or rest break 
requirement 

◦ Many allow employees a private right of action for violations



Differences Between State Law and FLSA 
– Salary Basis
• Some states have higher salary requirements for overtime 

exemptions

◦ FLSA requires minimum $35,568 salary

◦ California – As of January 1, 2023 minimum salary is 
$64,480.00 annually 

◦ Colorado – As of January 1, 2023 minimum salary is $50,000.00 



Differences In Qualifications For White 
Collar Exemptions
• Differences in time spent on “exempt” duties to qualify for 

exemption

• Kansas – administrative employees cannot spend more than 20% 
of their time on manual or non-office work.

• Federal law no longer uses 80/20 test; instead looks at “primary 
duty” - basically, what does the worker spend most of their time 
on?



Some States Don’t Recognize FLSA Exemptions

• Highly compensated employee

• Computer professional 



Non-Exempt Employees
• Fluctuating workweek overtime pay calculation option

◦ FLSA permits this.

◦ Many states have a different calculation method.

◦ Some states (PA, CA) prohibit it altogether.



Non-Exempt Employees
• Federal “deminimis” rule

• Some states don’t recognize it (CA)



Criminalization of Wage and Hour Violations
• States, and many municipalities, have passed laws providing criminal 

penalties for failing to properly pay workers.

• Many of these laws were sought by unions, with the goal of criminalizing 
misclassification of workers as independent contractors.

• Pennsylvania, Virginia, and other states have enacted laws in recent years 
targeting misclassification in the construction industry and providing for 
criminal penalties.

• Progressive State Attorneys General and local District Attorneys are using 
these tools to go after contractors.

• Also using traditional theft theories to address alleged “wage theft.”



Criminalization of Wage Violations and 
Misclassification

• Progressive Attorney Generals and District Attorn



Failure to Remit Union Dues
• Philadelphia’s District Attorney brought felony theft claims against a 

contractor who failed to remit union dues deducted from employees’ 
paychecks.

• Contractor had gone bankrupt.

• DA still brought charges against company’s owner.



Criminalization of Misclassification
• In January 2021, Delaware County (PA) District Attorney filed 

criminal charges against a Pennsylvania drywall installation 
company for misclassifying its workers as independent contractors.

• Virginia has launched multiple investigations of “labor brokers” 
that supply workers to construction companies.



Criminalization of Wage Violations

In April 2021 alone:

• Owner of PA mechanical contractor sentenced to 2 years in prison for failing 
to pay $65,000 in wages on prevailing wage job.

• PA Attorney General filed charges against major PennDot contractor for 
shortchanging workers’ pay and benefits.



Feel The West Coast Difference!



California Rounding Issues
• Long Held that equitable rounding policy was lawful

• October 24, 2022 decision of one California Court of Appeals held essentially 
held that because employees must be paid for “all time worked,” net rounding 
down for a day is a violation

• This will be challenged but the very active Plaintiff’s bar will certainly 
challenge every rounding policy that comes across their desks   



California Regular Rate Issues
• Federal and State Law mandate paying overtime at the “regular rate of pay” 

and not at the base rate.  

• California also requires regular rate for meal and rest penalties as well as sick 
pay

• This regular rate includes all bonuses, shift differentials, and any 
compensation not specifically excluded under the law

• California calculates the regular rate differently than under federal law for 
“flat sum” payments, resulting in a higher regular rate 



California Meal Break Requirements 
• Very Specific Time, Timing, and Duration Mandates

◦ Shifts longer than 5 hours need to comply 

◦ Starting before the 5th hour of consecutive work

◦ 30 minutes uninterrupted and completely relieved of all work

• Premiums, Penalties & Penalties
◦ One hour of pay at the “regular rate” – NOT the base rate

◦ PAGA penalties

◦ Wage Statement and Waiting Time penalties  



California Meal Break Requirements 
• The Burden of Proof on Meal Break Compliance

◦ Employers must provide the opportunity to take a compliant break 

◦ Employers are required to keep records of meal breaks

◦ The burden to prove that meal breaks were taken in compliance with the law lies with the 
employer – How do we prove that the opportunity was provided?  

◦ Donohue v. AMN Services, LLC

• The absence of a record showing a compliant break raises a rebuttable presumption 
that the opportunity to take a compliant break was not provided

• If not rebutted, an hour of pay at the regular rate is due along with penalties under 
PAGA and potentially other Labor Code provisions 

◦ What evidence are you creating to rebut this presumption?  

• Employee statements 

• Acknowledgements?  



Private Attorney General Act
• “Bounty Hunter Statute” (For Real Now)

◦ “Aggrieved employee” steps into the shoes of the Labor Commissioner and seeks 
penalties the Commissioner could collect

◦ Can be any provision of the Labor Code, even those without a private right of 
action and even those without a penalty stated

◦ Low burden to certify a “Representative Action” not a class action

◦ Mandatory attorneys’ fees

◦ Penalties on top of penalties leads to leverage 



Private Attorney General Act
• Standing Eviscerated (Or, “Why Aren’t We All Plaintiff’s Lawyers?”)  

◦ An employee must only show a single violation of the Labor Code to represent other 
employees “aggrieved” by violations of ANY Labor Code provision

◦ Does an employee need to comply with the one-year statute of limitations?  Great 
Question!

◦ Johnson v. Maxim Healthcare Services, Inc. (4th District, Division One (San Diego))  
• The named Plaintiff need only be able to show a violation of the Labor Code, not 

necessarily a violation within that individual’s statute of limitations, to represent 
other employees who still have live claims 

• Essentially, a lawyer needs to find one employee who can claim a labor code 
violation at any point in time and they have a viable PAGA plaintiff for the current 
statute of limitations. 

• Connect the dots with the previous slide!  


