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Road Map
• Legislative/Regulatory Review 

• 2022 Political Outlook 

• Legislative/Regulatory Outlook in 2023

• Questions and Thank You



PSA – Voting Leave Laws!
Here's a list of jurisdictions 
that require time off for 
voting:
Alabama

Alaska

Arizona

Arkansas

California

Colorado

Connecticut

District of Columbia

Georgia

Iowa

Kansas

Kentucky

Maryland

Massachusetts

Minnesota

Missouri

Nebraska

Nevada

New Mexico

New York

North Dakota

Ohio

Oklahoma

South Dakota

Tennessee

Texas

Utah

West Virginia

Wisconsin

Wyoming

Source: 
https://www.shrm.org/Resour
cesAndTools/legal-and-
compliance/employment-
law/Pages/state-laws-time-
off-to-vote.aspx



Legislative/Regulatory Review 



Biden Administration Labor Push
 Implementing Multi-Employer Pension Fund

 Increasing the Minimum Wage for Federal Contract Workers

 COVID-19 Regulatory Enforcements

 Focus on Workforce Development

 Regulatory Efforts to Protect Workers in the Modern Economy



The 117th Congress Record on Labor
 COVID-19 Funding and Mitigation

 Multi-Employer Pension Special Financial Assistance – American Rescue Plan

 House Passes the PRO Act – But No Further Action

 House Democrats Fall Short of Fulfilling Goals
 Paid Leave Faces Headwinds

 Minimum Wage Hike Falls Victim to Budget Reconciliation Rules

 Worker Assistance Rejected in America COMPETES/CHIPS Act

 Workforce Innovation Fails to Move Forward Again

 Efforts of Capitol Hill Staff to Unionize (Levin, Omar, Khanna, Stansbury, Bush)



2022 Political Outlook



House Balance of Power

Source: US House clerk
Note: There are vacancies in the districts previously held by Jackie Walorski (R-Ind.), 
Charlie Crist (D-Fla.), and Ted Deutch (D-Fla.).



Cook Political Report’s House Battlefield Focused on 88 Races 

Source: Cook Political Report with Amy Walter as of Nov. 1



Senate Balance of Power

Source: US Senate
Note: Yellow indicates independents who caucus with Democrats

Democrats

50
Republicans

50
Departing Senators

AL – Richard Shelby (R)

MO – Roy Blunt (R)

NC – Richard Burr (R)

OH – Rob Portman (R)

OK – Jim Inhofe (R)

PA – Pat Toomey (R)

VT – Patrick Leahy (D)



Note: Oklahoma has two races, both rated Solid Republican
Source: Race ratings from The Cook Political Report with Amy Walter, 
last updated Oct. 18

2022 Senate Election Forecast
Republicans are on the defense in four of the nine most competitive races
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Legislative/Regulatory Outlook in 2023



Questions and Challenges for the 118th Congress
 Can Congress Replicate 2014 Workforce Innovation and 

Opportunity Act?

 Are COVID-19 Policies and Funding Continued?

 House Education & Labor (Workforce) – Foxx, Wilson or Stefanik?

 Senate HELP Committee – Bernie Sanders and Rand Paul?

 Is there any Appetite for Labor Policy in a Divided Government?



Finishing the Biden Administration First (?) Term
 How Often Will Secretary Walsh or other Agency Leaders be Called to Testify?

 Supply Chain Focus Continues

 Is the Recession Coming?

 Immigration Reform in Divided Government

 Courts, Not Congress Standing in the Administration's Way

 Enhanced Regulatory Focus

 Heat Stress Regulations at OSHA

 Overtime Rules

 Fallout from Inflation



COVID-19 and the Workplace: Where 
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The COVID-19 Pandemic: Where are we Now? 
• More than 6,000 COVID related employment cases have been filed 

• California by far has seen the most, followed by New York and New 
Jersey

• Most frequent issues:
◦ Discrimination

◦ Vaccines and Testing

◦ Remote Work/Leave Requests

◦ Wage and Hour



Vaccine and Testing Mandates



Vaccine Mandates – How We Started This Year



Vaccines Mandates – Where We Are Now

• The decision requires reinstatement and backpay
• The judge concluded that the vaccination requirement 

was “arbitrary and capricious.”
• “Being vaccinated does not prevent an individual from 

contracting or transmitting COVID-19.”



EEOC Guidelines on COVID-19 Vaccine:
Reasonable Accommodations

• EEOC’s May 28, 2021 Guidance: “What You Should Know About COVID-19 and the ADA, the 
Rehabilitation Act, and Other EEO Laws,”  Section K, Vaccinations.

◦ Reasonable accommodations for those who do not get a vaccine may be available because 
of a disability or a sincerely held religious belief, unless providing an accommodation would 
pose an undue hardship on the operation of the employer’s business or pose a direct 
threat to any employee. 

◦ Examples of reasonable accommodations for employees who do not get a vaccination 
include requiring “unvaccinated employee entering the workplace [to] wear a face mask, 
work at a social distance from coworkers or non-employees, work a modified shift, get 
periodic tests for COVID-19, be given opportunity to telework, or finally, accept a 
reassignment.” 



Sincerely Held Religious Belief
• What is a sincerely held religious belief?

◦ In assessing whether beliefs are religious, courts consider factors such as 
whether the beliefs: 

• address fundamental and ultimate questions having to do with deep and 
imponderable matters;

• are comprehensive in nature; and 

• are accompanied by certain formal and external signs.

◦ Someone who holds a sincere opposition to vaccination or subscribes to an 
“anti-vax” philosophy that is not rooted in a sincerely held religious belief is 
not covered by Title VII.



States Restricting Mandates
Tennessee:

Prohibits a private business to compel or take an adverse action against a person to compel them to 
provide proof of vaccination. An adverse action includes any discrimination against a person by 
denying the person employment; or discharging, threatening, or otherwise discriminating against an 
employee in any manner that affects the employee's employment, including compensation, terms, 
conditions, locations, rights, immunities, promotions, or privileges.

Montana:

Prohibits an employer or government entity to refuse employment to a person, to bar a person from 
employment, or to discriminate against a person in compensation or in a term, condition, or privilege 
of employment based on the person's vaccination status or whether the person has an immunity 
passport. Additionally, an individual may not be required to receive any vaccine whose use is allowed 
under an emergency use authorization or any vaccine undergoing safety trials.



States With Expanded Accommodations
Examples

Alabama: Creates exemption form and completion of the form creates “presumption of 
eligibility in favor of employee.”  Allows exception for prior COVID infection.  Creates 7 day 
waiting period after denial and employee can appeal to administrative law judge or court.

Florida: Prohibits private employers from imposing a vaccine mandate on their employees 
unless employees may opt out based on a religious reason, medical exemption, COVID-19 
immunity, regular testing, or PPE usage.

Texas: Must allow accommodation for personal conscience and prior COVID infection.



COVID-19 Testing Mandates
EEOC’s Guidance, Section A.6 (Updated 7/12/2022)

• Under the ADA, may an employer, as a mandatory screening measure, administer a COVID-19 viral 
test when evaluating an employee’s initial or continued presence in the workplace?

◦ Yes, if the employer can show it is job-related and consistent with business necessity.

◦ A COVID-19 viral test is a medical examination within the meaning of the ADA.

◦ Employers implementing any mandatory medical test of employees must ensure that the test is “job-
related and consistent with business necessity.”

 Possible factors to consider in making this assessment, including community transmission levels 
and types of contacts between employees and others in the workplace.

• Under the ADA, may an employer require antibody testing before permitting employees to re-enter 
the workplace? No. 

◦ According to the CDC, antibody testing may not show whether an employee has a current infection, 
nor establish that an employee is immune to infection; as a result, it should not be used to determine 
whether an employee may enter the workplace.
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Reasonable Accommodations for COVID-19 
and Remote Work 



Is COVID-19 a Disability? 
• Is COVID-19 a disability? 

◦ The EEOC’s position: 

 N.2. When is COVID-19 an actual disability under the ADA? A person with COVID-19 
has an actual disability if the person’s medical condition or any of its symptoms is a 
“physical or mental” impairment that “substantially limits one or more major life 
activities.” An individualized assessment is necessary to determine whether the effects 
of a person’s COVID-19 substantially limit a major life activity. This will always be a case-
by-case determination that applies existing legal standards to the facts of a particular 
individual’s circumstances.

 N.9. Can a condition caused or worsened by COVID-19 be a disability under the 
ADA? Yes. In some cases, regardless of whether an individual’s initial case of COVID-19 
itself constitutes an actual disability, an individual’s COVID-19 may end up causing 
impairments that are themselves disabilities under the ADA.

• Is COVID-19 a serious health condition under the FMLA? 



Is Post-Acute COVID-19 Syndrome (Long COVID) a 
Disability or Serious Health Condition? 
• Long COVID and COVID complications

◦ According to the CDC, 1 in 13 adults in the U.S. (7.5%) have “long 
COVID” symptoms, defined as symptoms lasting three or more 
months after first contracting the virus, and that they didn’t have 
prior to their COVID-19 infection.

◦ People who experience post-COVID conditions most commonly 
report tiredness or fatigue that interferes with daily life, symptoms 
that get worse after physical or mental effort, fever, respiratory and 
heart symptoms (cough, chest pain), neurological symptoms 
(difficulty thinking or concentrating, sometimes referred to as “brain 
fog”), digestive symptoms, etc.



Leave as an Accommodation
• Medical leave can be a reasonable accommodation under the ADA and state disability leave laws, and is 

also required by the FMLA (and state family and medical leave laws) for an employee’s or the 
employee’s covered family member’s “serious health condition” 

• Length of leave under the FMLA is limited to up to 12 weeks in a 12-month period for eligible 
employees

• Length of leave under the ADA is indeterminate, but requests for “indefinite” leave are not reasonable

• Leave can be a Reasonable Accommodation even when in-person attendance is essential
◦ King v. Steward Trumbell Memorial Hospital, 30 F.4th 551 (April 2022) The Sixth Circuit Court of 

Appeals reversed the trial court ruling that regular, in person attendance was an essential function 
of the RN position and held that leave can be a reasonable accommodation even when in-person 
attendance is required to perform the essential functions because the leave “enables the employee 
to return to work following the period of leave requested, i.e., it enables the employee to perform 
the essential function of attendance.

◦ Price v. City of Sacramento, California Ct. Appl. No. C088482 (March 21, 2022): Appellate court 
affirmed jury finding that employer did not violate the FEHA when it failed to extend employee’s 
request for disability leave beyond six months. 



Remote Work as an Accommodation
• EEOC’s Guidance, Section D.15, Reasonable Accommodation:

◦ An employer who grants telework for the purpose of slowing COVID-19 does not have to 
automatically grant telework as a reasonable accommodation when it reopens the 
worksite. For example, if:

• Is there a “disability-related limitation”? 

• “the employer can effectively address the need with another form of reasonable 
accommodation, then the employer can choose that alternative to telework”

• the “employer is permitting telework to employees because of COVID-19 and is choosing 
to excuse an employee from performing one or more essential functions, then a request –
after the workplace reopens- to continue telework as a reasonable accommodation does 
not have to be granted if it requires continuing to excuse the employee from performing an 
essential function.” Temporarily excusing performance of essential job functions due to 
COVID-19 does not permanently change a job’s essential functions.



Remote Work During The Pandemic 
• The Good:

◦ Most employees feel they are more productive working from home.

◦ Most employers have seen an increase in productivity after the initial months of the pandemic

◦ Most working parents want the flexibility of working remotely 

◦ According to a survey conducted by Global Workplace Analytics, 93% of employees would like 
to keep working remotely at least some of the time

• The Bad:

◦ A majority of parents have found it difficult to balance household demands while working from 
home 

◦ A majority of managers identify inability to communicate in person as one of their top three 
challenges. 

◦ 4 in 5 HR managers think working from home has led to “ePresenteeism” - - be ever present on 
line. 

◦ Most employees are working longer while working remotely



New Wave of Discrimination Claims?
Working from home is now considered a preferred lifestyle for many employees.   
It is clearly an employment benefit, which cannot be applied in a discriminatory 
manner.

SALLY GETS TO WORK FROM HOME –
WHY CAN’T I?  THAT’S DISCRIMINATION!



Importance of Work from Home Policy
• Develop a written remote work policy with clearly identified expectations on dress 

code, professionalism, breaks, etc.

• Establish criteria for eligibility for remote work.  Should new employees be eligible?

• Establish performance and conduct expectations.  Be specific.

• Remind employees that all policies apply in the remote environment

• Provide relevant training for remote workers on specific concerns and pitfalls

• Require notice if an employee changes address or moves (especially out of state)



Can an Employer Pay Less for WFH?

Be wary of discrimination claims.

Are female workers more likely to 
request work from home arrangements 
because they are care givers?



Other Accommodations? 
• Flexible Work Schedule

• Part time or Modified Work Schedule

• Reassignment to a vacant position

• Adjusting or Modifying Examinations, Training Materials or Policies

• What employers don’t have to do:
◦ remove essential job functions
◦ lower production standards
◦ provide any accommodation that creates an undue hardship
◦ provide an employee's preferred accommodation as long as the employer 

provides an effective accommodation



Wage and Hour



Compensability for Vaccination and Testing
• California: If an employer requires an employee to obtain a COVID-19 test or a 

vaccination or a booster, or if the employee obtains the test or vaccination/booster as 
a direct consequence of the employee’s discharge of the employee’s duties (i.e., the 
test or vaccination/booster effectively is required for a job), the employer must pay 
for the costs of the test or vaccination under California Labor Code Section 2802 as it 
is a reimbursement of a necessary business expense and must compensate 
employees for the time it takes for the testing or vaccination, including travel time, 
because such time would be considered “hours worked” under the employer’s 
control.

• FLSA: Under the FLSA, employers are required to pay employees for time spent 
waiting for and receiving medical attention at their direction or on their premises 
during normal working hours.



Reimbursement for Remote Work
• California Labor Code 2802 : “An employer shall indemnify his or her employee for all 

necessary expenditures or losses incurred by the employee in direct consequence of the 
discharge of his or her duties, or of his or her obedience to the directions of the employer, 
even though unlawful, unless the employee, at the time of obeying the directions, believed 
them to be unlawful.”

• Types of Remote Work Expenses: Personal cell phone? Home internet? Office furniture and 
equipment? Utility costs? 

• Are Remote Work Expenses Reimbursable? 

◦ Pre-Pandemic: typically not if WFH optional

◦ During the Pandemic: yes, if WFH mandated

◦ Post-Pandemic: yes, if WFH is the only option



State Actions and COVID-19 Litigation Trends
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California: Continuing Employer Obligations
• Cal/OSHA Emergency Temporary Standard

◦ Written COVID-19 Prevention Plan

◦ Testing Obligations

◦ Exclusion Pay

• AB 685 Notice (Extended per AB 2693)

• State COVID-19 Supplemental Paid Sick Leave (extended per AB 152)
◦ Local Supplemental Sick Pay Ordinances



Other Jurisdictions With Supplemental Paid 
Sick Leave Requirements

• Colorado – Requires all employers in the state to provide all employees up to 80 hours of Public Health 
Emergency (PHE) leave during a declared PHE. This requirement will be in effect through at 
least November 10, 2022.

• Philadelphia, PA – Requires employers with 25 or more employees to provide up to 40 hours of paid 
leave for pandemic-related reasons. This requirement is effective through December 31, 2023. 

• New York – Provides temporary paid leave for employees subject to a mandatory or precautionary 
quarantine or isolation order due to COVID-19. This includes if an employer requires an employee who is 
not otherwise subject to a mandatory or precautionary order of quarantine or isolation to remain out of 
work due to exposure or potential exposure to COVID-19, regardless of whether the exposure or 
potential exposure occurred at the workplace. Private employers with 100 or more employees and all 
public employers must provide at least 14 days of paid sick leave.

• California – Several localities have supplemental paid sick leave laws that are still in effect (Long Beach, 
City of Los Angeles, Oakland) and that will remain while COVID is an “emergency”. 



COVID-19 Related Litigation
• Health Screenings and Compensable Time

◦ Pipich v. O’Reilly Auto Enterprises, LLC (S.D. Cal., Mar. 15, 2022): time spent on pre-shift COVID symptom screening was not compensable 
under federal law 

◦ Boone v. Amazon.com Services, LLC (E.D., Cal. 2022): screenings that are intended to reduce the risk of outbreaks are indispensable to the 
employee’s duties and therefore constitute compensable time

• Reimbursement of expenses related to working from home

◦ Williams v. Amazon.com Services LLC (ND Cal. June 1, 2022): plaintiff’s claims for reimbursement of remote work costs sufficient to allege 
liability even though employer did not choose to allow employees work work remotely, but was merely following stay at home orders. 

• Failure to provide COVID-19 related accommodations (leaves of absence, teleworking, exemptions from vaccinations, testing or masking 
requirements)

◦ Brown v. Roanoke Rehabilitation & Healthcare Center (MD. Ala. Feb. 22, 2022): a nurse who tested positive for COVID-19 and was later 
terminated for refusing to report to the worksite to be retested could bring a disability claim under the ADA because her condition might 
qualify as a disability under the ADA. 

◦ EEOC v. ISS Facility Services Inc. (September 2021): claim that failure to continue to provide remote work to an employee at higher risk of 
developing serious COVID complications 

• WARN Act Claims

• Workplace Safety Issues
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Overview of Webinar Topics
• ADA – Mental Disability Accommodation

• Title VII – Religious Accommodation

• Hypotheticals

• Questions?



Introduction – The Mindset
 Understand these are among the hardest 

cases:
 Lots of grey areas

 Individualized inquiry is NOT consistent

 Not always legal, but optics to judges and juries

 Asking you to be psychologists and religious 
leaders



Mental Disability Accommodations



ADA Overview
The ADA prohibits employers from discriminating against “a 
qualified individual with a disability” with respect to hiring, firing 
and other employment decisions

An employer is required to make “reasonable accommodation” to 
the known physical or mental “disabilities” of an otherwise qualified 
individual unless to do so would:
◦ Impose an “undue hardship” upon employer; or 
◦ Pose a “direct threat” to the health or safety of the employee or 

others in the workplace

* Don’t Forget The States…..



Reasonable Accommodation
Reasonable accommodation can be any change in the 
usual way that an employee’s work is performed.

Limits on reasonable accommodation:

◦Never have to relieve employee of essential functions

◦Do not have to grant employee’s preference

◦Accommodation should not impose “undue hardship”



Mental Impairments Under the ADA
• A disability is a physical or mental impairment that substantially limits one or more major life 

activities.

◦ The ADA defines “mental impairment” to include "[a]ny mental or psychological disorder, 
such as . . . emotional or mental illness.“

◦ An employee wishing to establish that he or she has a covered disability must show 
substantial limitation of a major life activity. thinking, concentrating, interacting with 
others, caring for oneself, speaking, performing manual tasks, sleeping or working are 
major life activities.

• Examples of emotional or mental illnesses expressly recognized by the EEOC as a disability 
include major depression, bipolar disorder, anxiety disorders (which include panic disorder, 
obsessive compulsive disorder, and post-traumatic stress disorder), schizophrenia, and 
personality disorders.



Mental Impairments in the Workplace
Among U.S. adults, the National Institute of Mental Health estimates that:

◦ 18% have an anxiety disorder (including post-traumatic stress disorder, obsessive-compulsive 
disorder, panic disorder and generalized anxiety disorder)

◦ 9.5% have depression

◦ 4% have attention deficit/hyperactivity disorder

◦ 2.6% have bipolar disorder

◦ 1% have schizophrenia

This suggests that mental disabilities are some of the most common types of disability covered 
under the ADA.



Reasonable Accommodations for Mental Disabilities
Below are examples of accommodations that have helped employees with mental health conditions 
to more effectively perform their jobs. The list below does not include all possibly accommodations, 
but it is a good starting point and provides some of the most effective and frequently used workplace 
accommodations. For example:

• Flexible Workplace – Telecommuting and/or working from home.

• Scheduling – Part-time work hours, job sharing, adjustments in the start or end of work hours, 
compensation time and/or “make up” of missed time.

• Leave – Sick leave for reasons related to mental health, flexible use of vacation time, additional 
unpaid or administrative leave for treatment or recovery, leaves of absence and/or use of 
occasional leave (a few hours at a time) for therapy and other related appointments.

• Breaks – Breaks according to individual needs rather than a fixed schedule, more frequent breaks 
and/or greater flexibility in scheduling breaks, provision of backup coverage during breaks, and 
telephone breaks during work hours to call professionals and others needed for support.

• Other Policies – Beverages and/or food permitted at workstations, if necessary, to mitigate the 
side effects of medications, on-site job coaches.



Reasonable Accommodations for Mental Disabilities, Cont’d.
Modifications

• Reduction and/or removal of distractions in the work area.

• Addition of room dividers, partitions or other soundproofing or visual barriers between workspaces to reduce noise or visual 
distractions.

• Private offices or private space enclosures.

• Office/work space locations away from noisy machinery.

• Reduction of workplace noise that can be adjusted (such as telephone volume).

• Increased natural lighting or full spectrum lighting.

• Music (with headset) to block out distractions.

Equipment/Technology

• Tape recorders for recording/reviewing meetings and training sessions.

• “White noise” or environmental sound machines.

• Handheld electronic organizers, software calendars and organizer programs.

• Remote job coaching, laptop computers, personal digital assistants and office computer access via remote locations.

• Software that minimizes computerized distractions such as pop-up screens.



Putting the Reasonable in Accommodation
Does the proposed accommodation allow the Employee to perform the essential functions of their 
job? (Is it effective?)

Does the proposed accommodation reallocate or eliminate the essential functions of their job? (Is it 
realistic?)

Are there alternatives to the accommodation requested? Remember, the employer gets to pick, not 
the employee. (Is it efficient?)

Undue Hardship (Is it feasible?)
◦ The nature and cost of the accommodation requested.

◦ The overall financial resources and size of the facility; the number of persons employed at the 
facility; the effect on expenses and resources of the facility and of the employer if the 
accommodation is made.

Direct Threat (Is it safe?)



Religious Accommodations



Religious Accommodations – Title VII
Title VII requires employers to accommodate an employee’s “sincerely held 
religious belief, observance or practice” unless the accommodation creates an 
“undue hardship”.

Religious observances or practices include refraining from certain activities. 



Religion Under The Law
• According to the EEOC, “[t]he law protects not only people who 

belong to traditional, organized religions, such as Buddhism, 
Christianity, Hinduism, Islam, and Judaism, but also others who have 
sincerely held religious, ethical or moral beliefs.”

• For Title VII purposes, a belief is religious if it is a sincere and 
meaningful belief that occupies a place in the life of the possessor 
similar to that typically filled by God.

• Whether a practice is religious depends on the employee’s 
motivation. 



Is a Belief “Religious” Under The Law?
• In assessing whether beliefs are religious, courts consider factors such as whether 

the beliefs: 

◦ address fundamental and ultimate questions having to do with deep and 
imponderable matters;

◦ are comprehensive in nature; and 

◦ are accompanied by certain formal and external signs.

• But an employee need not observe all tenets of the claimed faith or sect

• Someone who holds a sincere opposition to vaccination or subscribes to an “anti-
vax” philosophy that is not rooted in a sincerely held religious belief is not covered 
by Title VII.

A3
A4



Slide 60

A3 Is there a regulation or guidance we can point to here?
Author, 9/21/2021

A4 i'm looking....
Author, 9/22/2021



Is a Religious Belief “Sincerely Held?” 
• The sincerity of an employee’s stated religious belief is generally presumed or easily 

established by the employee.

• What is a “sincerely held” “religious” belief? 

◦ Fact specific inquiry

• Is the belief a “religious” one?

• Has the employee acted consistently with the professed belief?

• Is the requested accommodation a desirable benefit sought for secular reasons?

• Is the timing suspicious?

• Do you have reason to believe that the accommodation is not being sought for religious 
reasons? 

• Employers must recognize that beliefs must change



Reasonable Accommodations for Religious Belief or Practice

• What is a “reasonable accommodation?”

– Resolves the conflict between employee’s religious beliefs and job duties
• Changing schedule or work requirements

• Transferring employee to comparable position where conflicts are less likely to arise

– Reasonableness of accommodation determined on a case by case basis

• How does an employee request a reasonable accommodation? 

– Alert employer to the need of a religious accommodation 

– Explain why the accommodation is necessary



When May an Employer Deny a Religious 
Accommodation Request?

• Undue Hardship
– Easier standard than for disability
– Trans World Airlines v. Hardison, 432 U.S. 63 (1977)

• Greater than de minimis cost to the employer

• Negative effects on other employees
– A violation of the law is an undue hardship

• Must Normally Engage in an Interactive Process
– Determine job’s essential functions
– Establish employee’s limitations
– Explore potential accommodations
– Select an appropriate accommodation – but need not be the one the employee prefers 



Undue Hardship
• Per EEOC guidance, the following factors indicate whether a 

religious accommodation creates an undue hardship:
◦ The accommodation is too costly;
◦ It would decrease workplace efficiency;
◦ The accommodation infringes on the rights of other 

employees;
• Note union contract seniority rights

◦ The accommodation requires other employees to do 
more than their share of hazardous or burdensome work;

◦ The proposed accommodation conflicts with another law 
or regulation; and

◦ It compromises workplace safety.



Steps To Handle A Religious Exemption 
Accommodation Request

1. Evaluate request and initiate the interactive dialogue process

2. Determine if additional information is reasonably needed to evaluate the 
request

3. Determine if the accommodation request creates an undue hardship.

4. If the request cannot be reasonably accommodated, determine if there are 
any available alternative accommodations.

5. If no reasonable accommodation exits and there are no other obligations 
under state and local law, notify employee in writing of decision to deny 
request.

6. Ensure appropriate documentation.



Typical Religious Accommodation Requests 
• Scheduling

– Time off for religious holidays or to attend religious services
• Shift swaps
• Job assignment changes

• Changing dress code
• Religious communication in the workplace

– Religious icons or displays
– Proselytization 



Hypotheticals



Hypotheticals
Sam, a long-term employee with a good record, has recently been struggling 
with attendance and completing assignments on time. When his employer tries 
to write Sam up for these issues, Sam notifies his employer that he has been 
struggling with depression. What should the employer do?



Hypotheticals
Taylor, an employee diagnosed with bipolar disorder and schizophrenia, has 
recently been heard making various threatening comments to his co-workers. 
Taylor’s supervisor wants to immediately terminate Taylor. What should the 
employer do?



Hypotheticals
Diane requests that her employer schedule her for “fewer hours” so 
that she can “attend church more frequently.” The employer denies 
the request because it is not clear what schedule Diane is requesting 
or whether the change is sought due to a religious belief or practice.



Hypotheticals
Rachel, who worked as a ticket agent at a sports arena, asked not to be 
scheduled for any Friday night or Saturday shifts, to permit her to observe the 
Jewish Sabbath from sunset on Friday through sunset on Saturday. The arena 
wanted to give Rachel this time off only every other week.
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Perspectives from In-House
• Introduction and Career Path

• Top Employment Issues That Keep In-House Counsel Up At Night

◦ Regulatory Uncertainty

◦ Wage and Hour

◦ Union Issues

◦ Pay Equity/Pay Transparency

◦ Diversity, Equity and Inclusion

◦ Other Workplace Issues

• Final Thoughts and Expectations for 2023
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