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How did we get here?



Non-Competes Prior to the Proposed Rule
• Generally disfavored. Outlawed in some states (e.g. California). 

• Courts have traditionally accepted 3 justifications for non-competes:
o Protect intellectual property rights of an employer

o Protect employer investment in training 

o Protect from potential loss of customers due to solicitation by former employee

• In states where non-competes are enforceable, they must also be reasonable in scope, duration and 
narrowly tailored to protect a legitimate business interest. 



• President Biden’s July 9, 2021 Executive Order on 
Promoting Competition in the American Economy (EO) 
encouraged the Federal Trade Commission (FTC) to ban 
or limit non-compete agreements. 
o “FACT SHEET” accompanying EO made the intent clear: 

“to ban or limit non-compete agreements.”

• In November 2022, the FTC released a policy statement 
to reinvigorate Section 5 of the FTC Act (bans unfair 
methods of competition), noting that the FTC is 
obligated to protect workers from unfair methods of 
competition. This significantly broadened the FTC’s 
enforcement powers.

Background



• On January 4, 2023, FTC brought filed and alleged three “unfair” use of non-compete 
cases in violation of Section 5 of the Federal Trade Commission Act, 15 U.S.C. § 45. 
Each case involved a small employer and a settlement (consent order) with the FTC.  
The non-compete agreements at issue in these 3 cases were overly-broad, and thus 
likely unenforceable under current state laws. 
o For example, one case involved non-competes for security guards who were prevented from 

working as security guards within 100 miles of their employer upon threat of a $100,000 
penalty for violating their agreement. 

o Prior to these cases, the FTC had never brought a single case alleging a non-compete clause 
harmed competition in labor markets. 

• On January 5, 2023, the FTC released a Notice of Proposed Rulemaking (NPRM) to 
prohibit employers from imposing non-compete clauses on workers. 

Day Before FTC’s Proposed Rule



The Proposed Rule:
What is it and what does it do?



Definitions
• Worker: a natural person who works, whether paid or 

unpaid, for an employer. 
o The term includes, without limitation, an employee, individual 

classified as an independent contractor, extern, intern, 
volunteer, apprentice, or sole proprietor who provides a service 
to a client or customer. 

• Employer: a person, as defined in 15 U.S.C. 57b-1(a)(6), that 
hires or contracts with a worker to work for the person.

• Person: any natural person, partnership, corporation, 
association, or other legal entity, including any person acting 
under color or authority of State law.

Takeaway:  As broad as possible



Definitions
• Non-compete: a contractual term between an employer and a worker that 

prevents the worker from seeking or accepting employment with a person, 
or operating a business, after the conclusion of the worker’s employment 
with the employer.

• Functional test for a non-compete clause (i.e. de facto non-compete): A 
contractual term that has the effect of prohibiting the worker from seeking 
or accepting employment with a person or operating a business after the 
conclusion of the worker’s employment with the employer. 

• Examples of de facto non-competes from Proposed Rule:

o A non-disclosure agreement so broad that it effectively precludes a 
worker from working in the same field after the conclusion of 
employment. 

o A contractual term requiring the worker to pay the employer (or a 3rd

party) for training costs if the worker’s employment terminated within a 
certain period of time where the payment is not reasonably related to 
the costs incurred for training the worker.



The Proposed Rule
• § 910.2. Unfair Methods of Competition 

o (a) Unfair methods of competition.

o It is an unfair method of competition for an employer to enter into or attempt to enter into 
a non-compete clause with a worker; maintain with a worker a non-compete clause; or 
represent to a worker that the worker is subject to a non-compete clause where the 
employer has no good faith basis to believe that the worker is subject to an enforceable non-
compete clause.

o (b) Existing non-compete clauses.
o (1) Rescission requirement. To comply with paragraph (a) of this section, which states that it is 

an unfair method of competition for an employer to maintain with a worker a non-compete 
clause, an employer that entered into a non-compete clause with a worker prior to the 
compliance date must rescind the non-compete clause no later than the compliance date.

• Preemption: the proposed rule shall “supersede any State statute, regulation, order, or 
interpretation to the extent that such statute, regulation, order, or interpretation is inconsistent”



• Notice requirement to worker:
o non-compete clause is no longer in effect and may not be 

enforced 
o Communication must be 

◦ individualized to the worker;
◦ on paper or in a digital format such as an email or text 

message; and
◦ provided within 45 days of rescinding the non-compete 

clause.

• For former employees, notice is still required so long as the 
employer has the worker’s contact information. 

Rescinding Preexisting Agreements



• Model language for notice from Proposed Rule:
A new rule enforced by the Federal Trade Commission makes it unlawful for 
us to maintain a non-compete clause in your employment contract. As of 
[DATE 180 DAYS AFTER DATE OF PUBLICATION OF THE FINAL RULE], the non-
compete clause in your contract is no longer in effect. This means that once 
you stop working for [EMPLOYER NAME]:

You may seek or accept a job with any company or any person—even if 
they compete with [EMPLOYER NAME].

You may run your own business—even if it competes with [EMPLOYER 
NAME].

You may compete with [EMPLOYER NAME] at any time following your 
employment with [EMPLOYER NAME].

The FTC’s new rule does not affect any other terms of your employment 
contract. For more information about the rule, 
visit https://www.ftc.gov/legal-library/browse/federal-register-
notices/non-compete-clause-rulemaking.

Notice Model Language 



Exceptions to the Proposed Rule
• Entities exempt FTC Act:

o Banks, savings and loan institutions, federal credit unions;

o Common carriers, air carriers, foreign air carriers;

o Persons/entities subject to the Packers and Stockyards Act of 1921; or

o Any entity that is not “organized to carry on business for its own profit or that of 
its members”

• Exempt from Proposed Rule:
o Franchise Agreements (not franchisee itself)

o “substantial owner” involved in buying/selling business (i.e. 25% or more)

• No private cause of action – FTC must still enforce 



The FTC’s Request for Comments

• Alternative formulations of the rule for different classes 
of workers.  For example, a different standard for workers 
who are exempt from the minimum wage and overtime 
requirements under the Fair Labor Standards Act.

• Whether to exclude senior business executives (or other 
classes of highly skilled workers) from the Rule because 
they are less likely to be exploited in contract 
negotiations.

Proposed Rule specifically requested commentary on a number of significant areas:

• If other restrictive covenants, including broad NDAs, 
client or customer non-solicitation agreements, no-
business agreements, no-recruit agreements, liquidated 
damages provisions, training-repayment agreements, no-
poach agreements, or wage-fixing agreements should be 
defined as impermissible.

• Should other employees, such as senior executives, be 
included in the Rule’s exemption for non-compete clauses 
in the sale of a business by an owner with at least a 25% 
ownership interest. 



Next Steps
• Once Notice of Proposed Rulemaking is published in the 

Federal Register, the public will have 60 days to make 
comments. 

• FTC will review comments and amend, retract or finalize rule.

• Becomes effective 180 days after Final Rule unless challenged 
in Court.

60 days



Legal Challenges



Dissent
• FTC’s Proposed Rule passed 3-1 along party lines, with the lone Republican 

FTC member dissenting.  In her dissent, FTC Member Christine Wilson noted 
the rule “represents a radical departure from hundreds of years of legal 
precedent that employs a fact-specific inquiry into whether a non-compete 
clause is unreasonable in durations or scope.”  She further predicted the 
Proposed Rule would meet meritorious legal challenges on three grounds:

o the FTC lacks authority to engage in “unfair methods of competition” 
rulemaking; 

o the Rule violates the “major questions doctrine” which was recently 
reaffirmed in a 2022 U.S. Supreme Court decision (West Virginia v. EPA); 
and

o the FTC’s Rule constitutes an impermissible delegation of legislative 
authority under the non-delegation doctrine.



Rulemaking Authority, the Major Question and Non-
Delegation Doctrines, Oh My!

• Section 6 of the FTC Act Provides:

o § 46. Additional powers of Commission

o The Commission shall also have power…

o (g) Classification of corporations; regulations

o From time to time classify corporations and (except as provided in [Section 18 of the FTC Act] to make 
rules and regulations for the purpose of carrying out provisions of this subchapter.” 15 U.S.C.A. § 46.

• Major Questions Doctrine:  When agency action claims power of great political, economic or state-law 
significance, then a Court must ask “whether Congress in fact meant to confer the power the agency has 
asserted.” In other words, general or vague statutory delegation of authority is insufficient to support major 
actions by a government agency. 

o In West Virginia v. EPA, decided June 30, 2022, the SCOTUS struck down the EPA’s authority to devise 
emission caps under the Clean Air Act.  The Court reasons that if Congress wanted to delegate to an agency 
the authority to make “decisions of vast economic and political significance,” it must clearly do so.  Vague or 
ambiguous statutory language will not suffice. 

• Non-delegation Doctrine: Congress cannot delegate its lawmaking power to any other branch of government.  
Since the 1920s, Congress has not made an improper delegation of authority so long as it articulates an 
“intelligible principle to which the person or body authorized to fix [rules] is directed to conform.” 
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