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Will Congress Ban Non-Competes?



The Proposed FTC Rule Banning Non 
Competes
§ 910.2. Unfair Methods of Competition 

(a) Unfair methods of competition.

It is an unfair method of competition for an employer to enter into or attempt to enter into a non-
compete clause with a worker; maintain with a worker a non-compete clause; or represent to a 
worker that the worker is subject to a non-compete clause where the employer has no good faith 
basis to believe that the worker is subject to an enforceable non-compete clause.

(b) Existing non-compete clauses.
(1) Rescission requirement. To comply with paragraph (a) of this section, which states that it is an 
unfair method of competition for an employer to maintain with a worker a non-compete clause, an 
employer that entered into a non-compete clause with a worker prior to the compliance date must 
rescind the non-compete clause no later than the compliance date.

Preemption: the proposed rule shall “supersede any State statute, regulation, order, or interpretation 
to the extent that such statute, regulation, order, or interpretation is inconsistent”



Next Steps
• Once Notice of Proposed Rulemaking is published in the Federal 

Register (Jan. 5), the public will have 60 days to make comments. 

• FTC will review comments and amend, retract or finalize rule.

• Becomes effective 180 days after Final Rule unless challenged in 
Court.

60 days



The Rise of Artificial Intelligence in the 
Workplace



Recent 
Developments 
with the NLRB 
and Unionization 

Daniel V. Johns



Agenda
• Update on union organizing 

• Microunits

• Captive Audience Meetings

• Card checks

• Remedies for ULPs

• Electronic Monitoring

• Questions



Union Organizing in the Wake of the 
Pandemic

• There were 2,510 representation petitions filed in 2022.

• This represents a 53% increase from the year before and the highest number 
since 2016.

• Unfair labor practice charges also increased in 2022 by 19%.

• Congress increased NLRB funding by $25 million for 2023, demonstrating a 
commitment to strict enforcement of labor laws.





Union Organizing in the Wake of the 
Pandemic

• These union wins perhaps reflect a generational change in attitudes towards 
unions in the United States.

• A Gallup poll from 2022 found support for unions at its highest level since 1965.

• Gen Z employees appear to have greater interest in unions than previous 
generations.

• Fewer employees have had personal or family experiences with unions.

• Pandemic-fueled employee anger has aided in union organizing.



NLRB Developments
• General Counsel has announced an aggressive enforcement agenda.

• This agenda already has led to a number of pro-union decisions.  Expect many 
more pro-union decisions in the next few years.

• The labor legislative agenda (e.g., the PROAct) appears to have stalled and 
likely will not be advanced in the next two years.



Microunits
• On December 14, 2022, the NLRB resurrected micro-units in the American Steel 

case.

• The NLRB re-adopted the Obama-era standard for determining appropriate 
bargaining units.

• Under the new standard, the union’s petitioned-for unit need only constitute a 
“readily identifiable” group that shares a community of interest.  If so, it is a 
presumptively appropriate unit.

• For excluded employees, the burden is on the employer to show that those 
employees show an “overwhelming” community of interest with the 
petitioned-for unit.



Microunits
• The microunit decision is important because it allows unions to gerrymander 

petitions to create proposed bargaining units that are more likely to vote in 
their favor.

• Microunit possibilities include the exclusion of wall-to-wall units and artificial  
voting units such as by floor or department.



Captive Audience Meetings
• Section 8(c) of the NLRA:  The expression of any views, argument, or opinion is not 

an unfair labor practice, provided that such expression contains no threat of reprisal 
or force or promise of benefit

• The US Supreme Court has recognized that Section 8(c) protects an employer’s First 
Amendment right to free speech (NLRB v. Gissel Packing Co., 395 U.S. 575, 617 
(1969))

• Since 1948, the Board has recognized the right of employers to hold captive audience 
meetings, which are mandatory meetings of employees during working time 
(Babcock & Wilcox Co., 77 NLRB 577 (1948))



Captive Audience Meetings
• GC Memo 22-04:  The Right to Refrain from Captive Audience and other Mandatory 

Meetings

• GC Abruzzo states her intention to urge the Board to find that captive audience 
meetings be found to be unlawful

“To ensure that employees are not held captive to employer 
speech about their union or protected activity, I will propose 
the Board adopt sensible assurances that an employer must convey 
to employees in order to make clear that their attendance is 
truly voluntary. Such an approach will appropriately protect 
employers’ free-speech rights to express views, arguments, or 
opinions concerning the employees’ exercise of Section 7 activity 
without unduly infringing on the Section 7 rights of employees to 
refrain, or not, from listening to such expressions.”



Captive Audience Meetings
• Captive audience meetings are one of the primary weapons employers have in 

defeating union campaigns.

• Coupled with the quickie election rules, banning captive audience meetings 
would vastly limit an employer’s ability to communicate with employees and 
counteract union messaging.



Card Check Recognition
• On April 11, 2022, the NLRB GC asked the NLRB to revive the Joy Silk standard.

• The Joy Silk doctrine was abandoned almost 50 years ago.

• Under Joy Silk, in certain circumstances, the burden would be on the employer 
to establish a good faith doubt as to the union’s majority status when 
confronted with cards signed by a majority of employees.

• If the employer cannot do so, then the union would be certified without an 
election.



Card Check Recognition
• Coupled with a ban on captive audience meetings, a return to Joy Silk card 

check recognition would give employers almost no opportunity to campaign 
against unions.

• Eliminating secret ballot elections would encourage union coercion in the card 
signing process.

• It is unclear if the NLRB has the authority to revive Joy Silk under the law.



NLRB Remedies
• On December 13, 2022, the NLRB ruled in Thryv, Inc. that employees must be 

compensated for all “direct or foreseeable pecuniary harm” in unfair labor 
practice cases.

• Historically, the only economic damages in most ULP cases has been back pay 
for lost wages. 

• This new standard allows for many other items of economic damage, including 
but not limited to credit card interest, job search expenses and penalties for 
delayed payment of rent.

• This decision follows a GC memorandum essentially asking for additional 
damages.



NLRB Remedies
• General Counsel Memo 21-06:  Seeking Full Remedies

oDirects Regions to seek certain remedies from the Board when 
prosecuting unfair labor practices

o In discrimination cases: consequential damages, front pay, and back 
pay

o In organizing ULP cases: union access to bulletin boards, reading of 
Notice to Employees, reimbursement of union’s expenses, training 
for management and employees on employee rights

o In failure to bargain cases: mandatory bargaining schedule, periodic 
progress reports, and reimbursement of union’s expenses



NLRB Remedies
• General Counsel Memo 21-07:  Full Remedies in Settlement 

Agreements

oNo less than 100% of back pay and benefits (with a pledge of 
security)

oConsequential damages
oFront pay and outplacement services in lieu of reinstatement
oLetter of apology
oSponsor individual whose work authorization expired
o“Absent special circumstances,” refuse any request for non-

admission of liability clause



NLRB Remedies



Electronic Monitoring
• On October 31, 2022, the NLRB GC issued a new memo on electronic 

monitoring of employees.

• As so stated in a Board press release, the purpose of the memo is “to protect 
employees, to the greatest extent possible, from intrusive or abusive electronic 
monitoring and automated management practices. . . .”

• Practically, the GC seeks to limit employer use of technologies such as GPS 
devices, cameras, wearable devices, radio-frequency identification badges and 
other monitoring software, phones or other devices with tracking capability, 
and artificial intelligence to monitor employee protected activity.



Electronic Monitoring
• Under the proposed NLRB legal framework for evaluating the use of electronic 

management technologies, an employer would presumptively violate the Act 
where its surveillance and management practices, viewed as a whole, would 
tend to interfere with or prevent a reasonable employee from engaging in 
protected activity.

• The GC may seek to litigate a case outside of the organizing context and solely 
on the basis of a neutral rule chilling protected activity.



State Trends and their 
National Implications
ABIGAIL GREEN



Trend # 1 – Pay Transparency Laws
• Increasing number of states are passing laws requiring transparency 

regarding the salary/pay for job positions.

• Laws vary in requirements – some require higher levels of 
transparency than others.

• January 1, 2023 – California, Rhode Island and Washington state 
joined the list of states with some type of pay transparency law.



Trend # 1 – Pay Transparency Laws
• California: 

o Employers must list salary range on all job ads for roles that will or may be filled in California;
o This includes jobs that could be performed remotely from California;
o Current employees can request salary range for their position.

• Rhode Island:
o Employers must provide salary range to job applicants upon request;
o Must disclose salary range of a job before discussing compensation with a candidate, extending offer 

or moving an employee into a new position;
o Current employees can request salary range for their position.

• Washington:
o Employers must share pay range for a job on any digital or print ad on the company’s hiring board or 

listed on a third-party site;
o Law applies to Employers with one employee in Washington, engage in business in the state, or are 

recruiting for jobs that could be filled remotely by someone in the state.



Trend # 1 – Pay Transparency Laws
• Implications nationally:

o National employers;
o Remote workers;
o Reach of job advertisement;
o Effects on competitiveness with applicants.

• Practical Takeaways for Employers:

o Proactively review job postings to ensure 
compliance with all laws that might apply.

o If a national employer, or posting for a 
remote position, consider adhering to the 
standard for pay transparency for the state 
with the most stringent requirements.



Trend # 2 – Paid Leave
• It is not a new trend that more states and localities are passing some 

type of paid leave law – whether it be a paid family leave program or a 
paid sick leave program.

• However, states are starting to expand the scope for the paid leave 
beyond just sick leave.

• Example 1: Paid leave for all purposes
o Illinois (January 10, 2023)
o Required to annually provide up to 40 hours of paid leave for “any purpose”
o Nevada and Maine also required paid leave for “any purpose”



Trend # 2 – Paid Leave
• Example 2 - Paid parental leave laws:
o Colorado – payroll withholding and employer contributions begin in 2023 with 

the benefit beginning in 2024, but employees will be eligible to take paid leave 
after earning a certain minimum amount in wages.

oMaryland - payroll withholding and employer contributions begin in 2023 with 
the benefit beginning in 2025, but employees will be eligible to take paid leave 
after earning a certain minimum amount in wages.

o Oregon - payroll withholding and employer contributions begin in 2023 with 
the benefit beginning in September 2023.



Trend # 2 – Paid Leave
• National Implications:

o No consistent approach across as 50 states (and there are also local ordinances to account for);

o Difficult to administer leave if employer is national;

o Difficult to administer leave if employer hires remote employees;

o Laws are unclear as to which employers and/or employees they apply.

• Employer takeaways:
o Work closely with any payroll company to ensure that any required paid leave is being administered 

properly;

o Continue to monitor this area of law;

o Review handbooks and postings to ensure they are up to date;

o If national employer or employ remote employees, consider whether it makes sense to have one 
national policy that adheres to all laws or separate paid leave policies for each state.



Trend # 3 - Recreational and Medical Marijuana
The trend on the state level is 
clearly legalization in some 
manner.

Source: mjbizdaily.com/map-of-marijuana-legalization-
by-state



Trend # 3 – Recreational and Medical Marijuana

• What employers should be aware of:
• The laws vary as to whether or not job protection is afforded for off-duty 

use.
o For example: California and Colorado statutes provide little off-duty protections, 

while newer laws, such as the New Jersey and New York have protections for off-
duty use for both medicinal and recreational use.

oThe laws vary as to whether or not pre-employment drug testing can 
include testing for marijuana.

oThere is pending federal legislation - Marijuana Opportunity 
Reinvestment and Expungement Act.



Trend # 3 – Recreational and Medical Marijuana

• Employer takeaways:
o Be aware of legislation (state or local) that applies to the locations where the 

employer operates or has remote workers;
o And note the specifications of the law, such as whether it applies to both medicinal and 

recreational marijuana or whether it prohibits workplace use.

o Consider whether drug testing policies should be changed;
o Should THC even be included in the drug screening panels?

o Consider the Company’s risk tolerance, including whether the Company 
employs individuals in position where there are exemptions from the laws, 
such as safety-sensitive positions or where the Company is filling a federal 
contract.



Trend # 4 – Bans on Non-Compete Agreements
• States are passing laws banning non-competes in 

total or in part:

o 42 non-compete bills have been filed in 18 states in the 
past few months.

o Currently, Colorado, Maine, Maryland, New Hampshire, 
Rhode Island and Washington have banned non-
competes for low-wage workers.

o And the thresholds increase each year.

o Comparatively, in California, North Dakota, District of 
Columbia, and Oklahoma, non-compete agreements are 
either entirely or largely unenforceable.

Source: jdsupra.com/legalnews/42-
noncompete-bills-in-18-states-and3-
5990096/



Trend # 4 – Bans on Non-Compete Agreements

• What should an employer do:

oReview whether states have passed a law limiting the use of or 
banning non-competes in the state in which the employer operates.

o If a law has been passed, make sure that any non-competes entered into by 
employees or new hires are compliant with the law.

oBefore having a new hire sign a non-compete, even if there is no law 
limiting or banning the use of a non-compete, review the proposed 
non-compete to ensure it is commiserate with the job duties.

oEmployers should also review whether choice of law and forum 
selection clauses are appropriate.



Questions?


